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MEMORANDUM I'OR MR. IENRY A. KISSINGER
THE WHITE HOUSE

Subject: July-August 1973 Preparatory Meeting
' For the Law of the Seca Conference

A report prepared by the Interagency Task Force

on the Law of the Sea regarding the July 2 to August 24,
1973, Geneva preparatory mecting for the Law of the Sca

- Conference is attached. The report contains negotiating
recommendations as requested in your memorandum of
March 16, 1973. The report is being concurrently sub-
mitted to the various agencies for comment and clearance.
The Department of the Trcasury rescrves its position on
the report pending instructions.

A Task Force report on the March-April 1973 mecting
of the U.N. Seabed Committee is also attached.

The report containing recommendations is divided
into seven sections, which I have outlined below. In -
view of earlier submissions on the Law of the Sea,
additional background material has only been presented
where ncw issues or additional facts are involved.

Section I. The Context of the Summer Session.

This section presents the setting for the July-August
Seabed Committee meeting, particularly with regard to
the timing of the Conference. The report identifies
key issues which nced to be resolved in order to
achieve a successful overall treaty package. A general
~grouping of states according to their national intcrests
(coastal, developed maritinme, landlocked/shelf-locked,
distant water fishing, developing) is outlined. It is
suggested that our almost across-the-board interests
should help us play a significant role in encouraging
the emergence of a package accommodating our basic
interests.
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Section II. Objecctives for the Summer Session.

This section recoraends. four major objcctives for the
summer session: Lo begin to construct the outlines of

a broad consensus compatible with the full range of

basic U.S. interests; to form a broader common front of
states with similar interests to demonstrate well in
advance the futility of attempting to outvote the U.S.,
thus leaving adequate time for negotiation; to gain a
better understanding of what may be acceptable to other
states so that our instructions for the Conference can be
formed in a manner that reduces the need for urgent high-
level decisions in Washington during the Conference; and
to ensure sufficient technical preparations so that the
main issues are fairly clearly understood at the Conference
and as many important issues as possible are settled in
advance. On the straits issue, it is rccommended that
.concentration be placed on the formation of a broad common
front of states with similar interests, while continuing
our dialogue with straits states and maintaining. strong
opposition to their innocent passage proposal. -As to the
question of coastal state resource jurisdiction, it is
recommended that the U.S. work with the coastal state
majority, in particular in private exploratory discussions
with the moderate developing coastal states favoring a
200-mile resource zone on the substance of coastal state
jurisdiction and on an overall Law of the Sea package
involving the full range of U.S. interests. While main-
taining our opposition to exclusive coastal state ,
jurisdiction, we would not in those di:cussions indicate
that we would oppose a 200-mile resource zone if our

- substantive interests were accommodated. - At the same )
time, we would waintain close contact with the distant”
water fishing states and the landlocked/shelf-locked states
that must eventually be brought along, and would remind
the coastal states of that necessity.

Section III. Scientific Research. This section
recommends that with respect to protecting our interest
in maximum freedom of scientific research our major
effort be to avoid a requiremert of coastal state
consent for research beyond the territorial sea and to
demonstrate that developing and coastal state concerns
can be accommodated without unnccessary restrictions .on
access. Scientific research conducted in areas of

+,
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coastal state resource jurisdiction would be required to
satisfy objective trecaty standards. Compulsory dispute
settlement procedures would assure the coastal state of
compliance with these standards. To meect environmental
concerns, the research vessel should mect exclusively
international cnvironmental standards, although coastal
states could set higher standards for drilling. Low
profile efforts would be made to limit the application
of scientific research standards only to research con-
cerning or affecting resources.

Section IV. Pollution. This section presents
recommendations on vessel source pollution designed to
support the U.S. position that vessel source pollution
standards should be exclusively international. Measures
designed to strengthen IMCO are outlined in order to
respond to the neced to demonstrate the adequacy of the
system for promulgating-international standards. To
protect against abusive actions and ensure more respon-
sible behavior, all pollution control actions undertaken
pursuant to the LOS treaty would be subject to a satis-
factory compulsory dispute mechanism to which immediate
access can be had. It is suggested that existing rights,
including those relating to the right of approach and
port and flag state enforcement actions, be spelled out
in the treaty. In recognition of the need for effective
enforcement and the desire for coastal state pollution
controls, a highly circumscribed coastal state enforce-
ment right is recommended. The report recommends three
pollution liability objectives, and ideas to achieve them

~are set out. Military vessels and airc:aft would be
exempt from the treaty's pollution control provisions.

Section V. Provisional Application of the Treaty.

This section presents recommendations on the provisional
application of the treaty in the period between signature
and its entry into force. The U.S. has already proposed
such application for the deep seabeds regime and machinery.
Provisional application of other aspects of the treaty,
it is believed, would be in the interest of the U.S.,
provided it were done in a way which encourages prompt

- ratification of the treaty. Support for provisional
application would be indicated in light of its effect on
substantive objectives and relevant tactical circumstances.
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Scction VI. Seabeds Resources: The Intermediate
vone and the Continental Shelf Convention. This section
discussos the relationship between our intermediate zone
proposal and the exclusive economic zone advocated by
certain states, and proposes that the five points in the
President's Oceans Policy Statement be made applicable to
all scabed resources under coastal state jurisdiction
beyond the territorial seca, but with our interim leasing
policy continuing to apply only beyond a depth of 200
meters. Flexibility on whether revenue sharing should
begin at 200 meters or at 12 miles (coupled with a

~grandfather clause) is recommended.

Section VII. Compulsory Dispute Settlement. This
section recommend.: that major emphasis be placed on
compulsory dispute settlement as a general principle
applicable to all disputes arising out of the treaty.
Acceptance of the principle of compulsory dispute settle-
ment is regarded as cssential to a successful Conference
by the U.S. Government Departments and Agencies on the
mask Force and affected industries.

O\M N B @(‘*’.5\4.-3‘,.@..,.«'

Charles N. Brower .
Acting Chairman, Interagency
Task Force on the Law of the
Sea ) -~

Attachments:

1. Summer Session Recommendations
Report
2. Report on March-April 1973 Session
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REPORT ON THE LAW OF THE SEA AND RECOMMENDATIONS FOR THE
JULY/AUGUST 1873 SEABED COMMITTEE MEETING

This memorandum is submitted by the Law of the Sea
Task Force in response to Dr. Kissinger's memorandum of
March 16, 1973. It presents negotiating positions, strategy,
and tactlcs for use at the meeting of the 91-member UN Scabed
Committee in Geneva from July 2 to August 24. As in the past,
it is designed to supplement rather than replace existing
instructions and the Agencies concerned will submit
comments on this report individually. A report on the
spring meeting of the Seabed Committee is attached.

I. The Context of the Summer Session

The eight-week summer session is the last scheduled
preparatory meeting of the UN Seabed Committee prior to
the Law of the Sea Conference. It will also be the
longest ever held.

The Conference is scheduled to begin with a two-week
organizational session in New York in late fall. Its sub-
stantive session is currently scheduled for eight wecks
in April/May 1974 in Santiago, Chile. The relevant
General Assecnbly Resolution provides in the preamble for
the possibility of an additional Conference session no
later than 1975 if nccessary, and expresses the expecta-
tion that the Conference will end in 1974 or no later than
1975.

The General Assembly has said it will consider the Law of
the Sea item early this fall. The U.S. has stated that at
that time it will seck more than eight weeks of work in
1974, If the Gencral Assembly agrees, discussions among
delegates indicate that it may provide for:lengthening
the Conference schedule for 1974 with or without a recess,
or it may invite all UN members or Conference participants
to a special meeting of the Seabed Committee in early
1974, possibly starting the Santiago Conference session
a month or two later. The latter option would in essence
be a device to justify providing for additional work in
1974 outside Santiago, since the Seabed Committee tradi-
tionally mects in New York or Geneva. It may also be a
device to continue work under consensus procedures in the
event the draft Confercnce rules or understandings
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regarding them do not make adequate provision to protect,
against premature voting. Conversely, it ‘is possible,
but not likely, that the General Assembly would decide to
postpone the Conference. .

The Seabed Committce is not a model preparatory forum
to produce visible evidence of progress. The reasons for
this are diversec, and reclate to its size, inherent problems
with consensus procedures, the only recent abandonment of
delaying tactics by most Latin American states, the desire
of many delegations to be members of many working groups,
reluctance to make concessions too early in the negotia-—
tions, and the absence of a clear sense of direction among
some delegations, particularly in .Africa. Nevertheless,
prepnrations of organized working group texts reflecting
alternative solutions on the most technically complex
part of the ultimate treaty--the deep seabeds regime--are
proceceding moderately well despite the absence of major
political compromises, and debate has now clearly focused on
concrete problems and proposed solutions in most other
areas. By the summer session, most if not all major posi-
tions will have been set forth. The OAU heads of state will
have determined.objectives that many African delegations
can be expected to support in the interests of African
unity and negotiating strength. More moderate Latin
Americans should be consolidating their dominant position
in the Latin American group.

More importantly, what has resulted from the Seabed
Committee meetings are certain common perceptions among
key delegations as to the major areas of agreement and
disagreement. It seems reasonably clear that an ultimate
overall treaty package would contain a 12~mile territorial
sea, broad coastal state control over resources beyond
that limit, and an international regime and machinery for
deep seabed resources.

The key issues that must be satisfactorily resolved
for a successful package are accordingly:

1) Navigation and overflight in international
straits and related problems in archipelagos;

- 2) - The nature of the treaty limitations on coastal
state jurisdiction over fisheries and mineral resources
beyond the territorial sea;
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3) Voting procedures in the International Seabed
Authority and the nature of the exploitation system for
the deep seabeds;

4) Rights and duties regarding the establishment and
enforcement of standards to control pollution from ships;

5) Rights and duties regarding the conduct of
scientific research in areas where the coastal state
manages resources;

6) Dispute scttlement procedures to help ensure
respect for treaty standards and obligations. -

While regional and political alignments play an
important role in the formation of positions, direct
national interests in the problem have taken on .
increasing prominence in the formulation of national and
" group positions. While interests tend to vary and over-
lap within and among categories, the following distinct

categories of states can be discerned:

1) Coastal States. Unless they fall within
categories 2 through 5, the major objective of coastal
states is maximum jurisdiction off their coast. This
is particularly true regarding resources jurisdiction,
but also includes at least some desire to control
research and pollution from ships. While some realize
that their interests would be served by freedom of
navigation and overflight beyond a narrow territorial
sea and free transit of straits and almost all are
prepared to accept a 12-mile territorial sea, most are
esscntially silent on the straits issue and at least
treat it as a concession to the maritime powers. Well
over half the states in the world are primarily, if not
exclusively, motivated by these coastal state interests.
O0f the remaining states, those interests are shared at
least to some degree except in the case of landlocked
states. o

2) Developed Maritime States. The strongest
common intérests among these states are their interests
in -a narrow territorial sea, transit of straits, and
a carefully controlled deep scabed organization. With
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respect to coastal state control over resources, they

are divided betwecn categories 1, 3 and 4, although few

if any support completely exclusive coastal state

jurisdiction. Their influecnce over the negotiation is

based largely on their importance as parties to an ultimate
settlement: their voting strength is largely dependent on a
tacit alliance with other states who share common interests, note
landlocked and shelf-locked states, as well as some other LDC's.

3) " Landlocked and Shelf-~locked States. These
states have little if anything to gain from broad coastal state
jurisdiction, and tend to favor narrow coastal state
jurisdiction over resources. Most recognize that a more
realistic alternative to narrow limits is a right of
participation in benefits from broad areas falling under
coastal state jurisdiction, e.g. the U.S. proposal for
revenue sharing from the continental margin. In the
abrence of such a result, many of these states have little
if any direct interests in working for a timely and
successful conference. While the landlocked states are
also pushing for access to the sea, most realize that in
the end this will depend on bilateral arrangements no
matter what the multilateral treaty says. Since many
shelf-locked states border enclosed or semi-enclosed seas,
they realize their interests are served by free transit
of straits. The group as a whole favors tacit coopera-
tion with developed maritime states--like the U.S.--that
have made proposals that accommodate its econonic
objectives. More than in any other area, except U.S.-
Soviet cooperation® it is here that direct interests
have cut across traditional political groupings. Thus,
while avoiding contact with us, Irag has given tactical
‘support to the U.S. on straits, and is reported to have
told other devecloping countries that "the Nixon proposal
is the only one worthy of a great power." It is anticipated
that both East and West Germany, which are shelf-locked, will
join the group. If landlocked and shelf-locked states stick
together, the group can muster close to a "blocking third" at a
Conference. Its unified and highly disciplined approach
at the last UN General Assembly resulted in several
bitter confrontations and close victories.

4).  Distant Water Fishing States. These are states
that fish primarily off the coast of other countries.
Most, but not all, of these states arc developed. They
favor narrow or very limited coastal state jurisdiction

SIECRET
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over fisheries (but not necessarily over seabed resources).
I1f--as appears likely--proposals for special fishing rights
among states in the same region achileve wide support (this
idea is already taking hold in Africa), the number of states
favoring narrow or very limited coastal state jurisdiction
over fisheries is not very great. However, their collective
influence and the importance of their participation in an. ul-
timate settlement is widely, if reluctantly, accepted. Addi-
tionally, since the group includes the USSR, Japan and the UK,
their LOS posture exerts some influence on our own position
duc to our unique relationship with them.

5) Straits States. These are the states that border
major international straits. Their principal position is
opposition to free transit and support of innocent passage.
Some, like Spain and possibly Egypt, appear to be bargaining
for political and economic concessions unrelated to the
Law of the Sea. A few, like Greece and Malaysia, scem
genuinely (if in our view mistakenly) concerned about the
effect of free transit on their security and environmental in-
terests. The number of straits states is small, but they use
Arab unity and opposition to the superpowers as major political
arguments. Aside from a clear tactical alliance between Spain
and Brazil and PRC support, their objective of forming an
alliance with developing coastal states generally has had
only marginal success. ‘ ‘

6) Developing Countrics. The strongest link among
developing countries gencrally is their desire for parti-
cipation in contro# over activities of potential economic
value that are or may be exclusively in the hands of a few
industrial states. This translates into demands for a

"deep seabed machinery with a right to exploit by itself,

controls over scientific research, vague but insistent
discussion of technology transfer, and indeed is partially
the explanation for the insistence of coastal developing
countries on broad resource jurisdiction despite the fact
that many will depend on foreign technology to enjoy the
full benefits of those resources. Attempts by straits
states and the PRC to extend this to a confrontation with
the strategic interests of the “"superpowers" have not met
with much success.

A substantial number of important, but less compre-
hensive, categorics and subcategories also exists.

The situation created by these divergent and
competing interests is one in which the number of states
with sufficient flexibility and technical skill to play
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a significant role in forming a consensus or at lecast
broad agreement is necessarily limited. While the United
States 1is primarily a coastal state and a developed
maritime state--and thus shares the two dominant interests
in the negotiation--it is also in some measure a distant
water fishing state, and its proposals have been framed
for tactical and general foreign policy reasons to
accommodate the interests of landlocked and shelf-locked
states and developing countries generally. It is now
fairly widely recognized that only with respect to the
straits states are we, by virtue of our interests, in a
position of complete opposition.

While the latter sections of this paper will deal
with important substantive proposals regarding the U.S.
position, its major focus is that of analyzing how we can
make maximum use of our almost unigue position to encourage
the emergence of agrecement around a package that accommodates
all of our basic interests, and prevent the emergence of a
package that might accommodate only some of those interests.

i

II. Obhjectives for the Summer Session

Our major objectives for the summer session are:

1) To begin, through private discussions authorized
by the head of the delegation, to construct the outlines of
s broad consensus compatible with the full range of basic
U.S. interests. :

. ® ,

2) To form a broader common front of states with
similar interests on specific issues in order to demon-
strate well in advance the futility of attempting to outvote
us on critical issues, thus leaving adequate time for
negotiation. :

3) To attempt to gain a better understanding of
what may be” acceptable to other states so that our
instructions for the Law of the Sea Conference can be
formed in a manner that reduces to the extent possible
the nced for urgent high-level decisions in Washington
during the Conference,

4) To ensure sufficient technical preparations so
that the main issues are fairly clearly understood at

the Conference and as many 1mporLant issues as possible
arc resolved in advance.

' SECRET ‘
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These objecctives are formulated in the belief that
the Scabed Committee will not agrec on single texts to
be forwarded to the Conference on key issues, but that it can--
and should--assure adequate formulation of alternative .texts
for the political negotiations, formulate agrced texts as
feasible on other issues, and--in private--construct as broad
a common understanding of the major elements of a treaty
settlement as possible. This can, in our view, signi-
ficantly improve the chances for a successful Conference.

‘ While no authority is sought in this section of the
report to alter public positions, exploration discussions
necessarily go beyond the scope of stated positions.
Accordingly, we believe additional discussion of this
approach is warranted.

With respect to straits, we intend to concentrate
on the second objective, namely, the formation of a
broader common front with states with similar interests.
This includes, but is not limited to, our NATO and other
military allies, developing countries that share our
concerns, as well as the USSR and its allies. We will
not oppose straits proposals, such as the USSR proposal,
(except for its treatment of the Strait of Tiran),
that are different from our own article but not essen-
tially incompatible with our interests. Moreover, we
will wish to develop a common understanding of the type
of wording-~compatible with our straits interests--that
can achicve the express support of our allies and other
states that basically share our straits interests.

‘ At the same time, straits will of course be
prominently included in our efforts with respect to
the first objective--the formation of the outline of a
broad consensus, except that we do not at this time
intend to attempt to include our hard-core straits
opponents in our own consensus efforts.

. This does not mean we will terminate our dialogue
with the straits states, and we will continue our
cfforts to reduce tle=ir opposition and attempt to
understand their major problems. However, we will main-
tain our strong.opposition to their innocent passage
proposal, and innocent passage as currently defined.

In the last analysis, of course, the issue is one of
substance and not labels. In this connection, we will
continue to attempt to ascertain under what conditions

SECRET :
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an exception for straits less than six-miles wide, through
which there is currently only a right of innocent passage in
our view, would be of maximum advantage in reversing the
position of states that border on or arc interested in such
straits (e.g., Italy, Denmark, Egypt and other Arab States),
and would enhance overall U.S. straits objectives. ‘

The problem of attempting to achieve the outline of
a consensus on coastal state jurisdiction over resources
is essentially onec of trying to work with the majority--
the coastal states--without losing the relevant and
significant minorities--~the distant water fishing states
and the landlockecd/shelf-locked states. - It is.also one
of making maximum bargaining use of the strong political
desire of the Latin Americans and important Africans to
have cxpress reference to a 200-mile limit in connection
with resource jurisdiction, and to ensure that every possible
concession to us is made or indicated as part of the process.
Because acceptance of the 200-mile figure outside Latin
America is increasing despite our position--and because
domestic pressures are mounting in that direction in
Congress~-we believe that further delay in ,opening a
private dialogue with moderate African, Latin American,
and other nations around the world, will only weaken the
value of this intensely important bargaining tool to us.

Sophisticated coastal states realize that U.S.
"eoncessions" on coastal state resource jurisdiction
thus far have been carefully designed to serve U.S.
coastal interests. Our fishing industry was considerably
happier with our sgcond fisheries article than our more
c~nservative first proposal, in large measure because we
expanded coastal state controls over coastal and ana-
dromous specics. Our petroleum industry was considerably

_happier with the more "coastal" interpretation of our

seabeds proposal on August 10, 1972, than with our
original draft. In practice, both the U.S. resource
proposals and the 200-mile economic zone proposals would
place most -of the oil and fisheries beyond the territorial
sea under coastal state jurisdiction. Our resource
proposals differ from theirs in two important respects. First,
we believe such jurisdiction should be subject to treaty limita-
tion standards and compulsory dispute settlement] with respect
to fisheries this includes special treatment for anadromous and
highly migratory specirs. Second, with respect to fisheries, we
do not support the use of any fixed boundary for coastal

SECRET

Approved For Release 2001/08/31 : CIA-RDP80B01495R000800120010-0



Approved For Release 2001/08/31 : CIAROPE0B01495R009800120010-0 2

’

state control. (We are already authorized to support an
alternative 200-mile boundary on the seabeds, but have
not done so explicitly.)

The first difference is critical with respect to
substantive U.S. interests. If those problems can be
overcome, including adequate treatment of tuna and salmon, the
second is of marginal importance substantively, but of great
tactical importance. In that situation, were there to be a
line, we certainly would not wish it to be narrower than 200
niles and, indeed with respect to seabeds and possibly fisheries,
have some interest in sceing it extend to an agreed limit
embracing the continental margin where the margin is broadcr
than 200 miles.

Accordingly, we intend to focus our private consulta-
tions with moderate Africans, Latin Americans and others
on the substance of coastal state jurisdiction--special
treatment of tuna and salmon, international treaty
standards, and compulsory dispute scttlement--in an effort
to obtain maximum concessions on these points and ascertain
the scope of their negotiating room. In addition to coastal
resource interests, these "package" discussions will
involve the full range of other U.S. interests, including
straits, deep scabeds, pollution and scientific research.
While maintaining our opposition to exclusive coastal
state jurisdiction, we will not in those discusgions indi-
cate that we would oppose a 200-mile resource zone +f our
substantive interests were accommodated. At the same
time, we will maingain close contact with the distant
water fishing states and the landlocked/shelf-locked states
that must eventually be brought along, ‘and will remind the

_coastal states of that necessity.

The Task Force believes that this recommendation is
consistent with the instructions in NSDM 177, which
contemplated exploratory discussions based on a combined
species/zonal approach. In accordance with those instruc-
tions, and consistent with the neced to prescrve the
privacy of these explorations, the industry members of
the delegation will be informed of our activities. The
general approach has already been ralsed with the Law of
the Sea public Advisory Committee on May 18. This
recommendation is also made in the light of the response to
NSSM 173 of March 7, 1973 on Latin America, and in our view can
lead to a treaty that enjoys wide adherence in the Western
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Hemisphere. It must be emphasized that the Task Force
strategy is that of isolating extreme Latin Americans,
such as Brazil, that support a 200-mile territorial sea.
We do not wish to isoclate Latin Americans as a whole,

in particular because of the potential for dealing
frankly with some of them on many sensitive issues.

It is contemplated tha: private explorations will
be made only by or at the express direction of the
Chairman of the Delegation in consultation with the senior
departmental representatives on the delegation,
that no commitments inconsistent with existing instruc-
tions will be made, and that the Task Force report after
the summer session will include a report on, and evaluation
of, these discussions.

ITT. Scientific Research

. We anticipate that the U.S. delegation would, in all
likelihood, make a proposal on scientific rescarch, in the
form of a statement or draft articles, designed to reflect
U.S. interests in maximum freedom of research, and to demon-
strate that coastal and developing country concerns can be
accommodated without unnecessary restrictions on access.

Our major cffort will be to avoid a requirement of coastal
state consent for rescarch beyond the ierritorial sea, and
in this sense we will attempt to supersede the Continental
Shelf Convention, which does require such consent. In its
place, we propose o substitute objective standards and
compulsory dispute settlement procedures. (Section VI of
this paper recommends a general approach regarding the con-
.tinental margin consistent with this effort). Such a system
would reduce many of the problems of a consent requirement,
but we will not propose or support a consent requirement,
and will explain our difficulties with such a requirement.

We belicve there is no realistic alternative to a
requirement of coastal state consent for scientific research
within the territorial sea, and that we must be careful to
avoid making proposals in this regard that could be construed
to signal the substance of a fallback position regarding
rescarch beyond the territorial sea. However, we believe
there ma,; be some merit, and minimized risk, in proposing
general language to the effect that coastal states, in the
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exercise of their sovereignty, shall facilitate the entry of
oceanographic research vessels into their ports and the conduct
of scientific research in their territorial seca.

The major problem with research is that coastal states
already have with respect to the seabeds, and will acquire
with respect to fisheries, very substantial resource jur-
isdiction beyond the territorial sea. As in the Continental
Shelf Convention, there is a tendency to conclude that such
jurisdiction must necessarily include a right to control
research that might concern the resources or seriously
affect the environment, to receive rescarch data, and
to prevent foreign companies from gaining a bargaining
advantage in their dealings with the coastal state because they
better understand the implications of the research. While
we believe and will explain that there are important differ-
ences between commercial exploration and scientific rescarch
that justify treating them differently, we must admit that
scientific research can be of value to a resource manager oxr
exploiter, and for this reason propose international standards
to assure that coastal state resource interests, as well as
other interests, are protected. 1In this connection we
will continue to examine whether treaty language should
be proposed drawing a precise distinction between exploration
and scientific resecarch.

The U.S. dpproach will be that scientific research in
areas of coastal state resource jurisdiction must satisfy
certaln treaty standards and that compulsory disyute
settlement proceduges will be established so that the
coastal state can assure compliance with such standards.
(We will continue to endeavor to ensure that military re-
-search in the marine environment is unhampered.) These
standards could include:

1) A notification procedure which includes advance
informal notice indicating the general nature and likely
time of the rescearch project under consideration; a response
from the coastal state by a Ffixed time regarding arrangements
concerning it (e.g., participation); and formal notice, :
including a description of the proposed research (which may
be updated) and flag state certification that the
institution is a qualified scientific research institution
and will abide by the treaty standards;
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2) A right of coastal state participation in the
research project; '

3) Availability of all data and samples to coastal
state authorities and to appropriate international data
distribution systems; :

4) Open publication of results;

5) Technical assistance in consultation with the
coastal state arranged by the flag state or through an
international organization in the conduct of scientific
research and for interpreting the significanc. of data
and results for the coastal state (NSDM 177 and Articles
5(2) and 40(m) of the U.S. Seabeds Treaty apply);

6) Reasonable regard for other uses of the marine
environment; '

7) Conformity with international environmental
standards and coastal State rcgulations regarding drilling
if more strict. '

We would anticipate that any proposal would cover
most if nct all of the points outlined above. For
tactical reasons, the proposal itself might not include
a full exposition of some of these points where such action
would not adversely affect our credibility. For example,
it should bhe relatively easy to achieve a coastal state
right to impose hieher standards for drilling; thus we might
propose adherencc to international standards to protect the
environment, and withhold our proposal for higher coastal

state drilling standards until other States press further

for a coastal state right to fix standards higher than the
international standards.

An additional problem relates to coastal states!
real and pcrceived concerns regarding environmental damage
from research activities. 1Insofar as vessel construction
and design is concerned, international standards would
govern. U.S. proposals for environmental protection from .
seabeds activities in the continental margin relate only

to resource exploration and exploitation, and to deep drilling.

With respect to scabed resource activites, the International
Authority would “ix minimum standards, but the coastal state
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could fix higher standards, and would enforce those standards.
Deep drilling for purposcs other than exploration and exploitatio
would require a permit from the International Authority. . The
U.S. has made no proposals regarding the effect of recsearch

on living resources. Some states may fear the effect of

the use of sonic or cxplosive dcovices on living resources,

although their concerns may be more economic than cnviron-
mental, and more perceived than real.

Canada and others have relied heavily on the need for
ehvironmental protection to justify regulation of research.
The United States must have a credible solution to these
environmental concerns if it is to deal effectively with
the general demands for regulation. With respect to
drilling, we believe these coastal state concerns can
best be accommodated if the coastal state has a right to
impose standards higher than those set internationally.
Morecover, the U.S. scientific community recognizes the need
o conduct resecarch in a manner compatible with sound environ-
mental practices. "

The U.S. has repeatedly pointed out that a coastal state
right to adopt its own environmentsl standards for ships off
its coast is essentially incompatible with freedom of navi-
gation. A similar, although arguably lesser, incompatibility
oxists beltween a coastal state right of environmental regu-
lation ove - scientific research and free access for rescarch
vessels. Our solution for ships is a system of exclusively
international standards. We should follow the same approach
for scientific research, except with respect to drilling,
which is discusced above.

The U.S. scabeds proposal already contemplates that
the Scabed Authority will set minimum environmental standards
for resource activities on the continental margin, and would
issue deep drilling permits for other activities. Accordingly,
the approach most consistent with our overall positions thus
far would be to provide that the Authority may adopt rules
and recommended practices establishing general standards
regarding environmental protection in the conduct of
scientific resecarch.. The U.S. seabeds position requires
adeguate control over the Council of the Seabeds Authority,
which in turn controls the rule-making procedure; thus a
control system that satisfies our scabeds interests should
ipso facto satisfy our rescarch interests.
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The U.S. delegation will not raise the question of military
oceanographic research in the course of these prcposals,
and we do not wish the treaty to deal with the subject.
After examination of a variety of options, such as limiting
research provisions to rescarch concerning resources, or
qualifying provisions on participation or data sharing, we
have concluded after consultation with representatives of the
scientific community that such proposals arc probably imprac-
tical and that the risk of arousing developing country
suspicions that could prejudice both our military and general
scientific research objectives is too grecat. In this connec-
tion, it should be noted that not only will freedom of
navigation be preserved in the area, but the treaty also
will not affect our inspection and verification rights heyond
12 miles under th: Seabeds Arms Control Treaty. The approach
outlined here will leave a substantial rumber of options
open regarding unclassified research, and does not affect
classified reseaxrch which is properly regarded as military
activity and not scientific research for the purpose of
the .treaty. : .
P

Nonetheless, the U.S. delegation will make low-
profile efforts to limit the application of sgcientific re-
secarch standards, particularly recgarding participation and
data, to research concerning or affecting resources, and
we will attempt to persuade others to support this view.
However, we will not reveal the military motivation for this
proposal and, in the event of substantial pressure that
threatens our military or general scientific research
proposals, we willenot press this result. In particular, we .
will wish to avoid stimulating the conclusion that
the connection between resecarch and resources is so closc that
-the former must be closely regulated by the rescurce manager.

IV. Pollution

NSDM-62 elaborates the basic U.S. position on pollution
from the seabeds. NSDM-177 deals extensively with pollution
from 'vessels. This section deals primarily with the critical
vessel pollution problecm, except for a few additional issues
raised at the end.
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Subcommittec III of the Seabed Committee has begun
preparation of a set of "umbrella" articles to provide a
legal framework for protection of the marine environment and
prevention of pollution. The initial draft articles thus far pro
posed arce appended to the report of the March/April
meeting and arce regarded as generally satisfactory. However, the
U.S. must be prepared to deal effectively with issues not decided
in NSDM-177 if it .is to protect its interests in this aspect
of the negotiations; in all likelihood, we should submit
a set of draft articles ourselves that demonstrate how
environmental and coastal state concerns can be accommodated
with avoidance of undue prejudice to navigation rights.

A. U.S. Intercsts Regarding Vessel Pollution

The U.S. has several interests in this negotiation.

First, we have an interest in protection of the
marine environment generally, and of our coasts and off-
shore areas in particular. Because they have other interests
involved and because they would wish to hedd off extreme re-
sults, conservative maritime states may be more forthcoming
at the Law of the Sea Conference on adeqguate environmental
controls than they have been in IMCO.

Second, we have an economic as well as environmental in-
terest in assuring the strict application of the highest
possible standards in the oceans, so as to narrow the gap
between high U.,S. standards and lesser standards of other
countries, and in {&ny event reduce competitive economic re-
straints on environmental protection. Given the attitudes
of other countries, including developing countries, our
‘experience indicates that it is unlikely that international
gstandards would exceed those con51dered economically~reason-
able by the U.S.

Third, we have both security and economic interests in
preventing ‘the use of environmental arguments or jurisdiction as
basig for unreasonable interference with navigation rights and
freedoms. Protection of freecdom of navigation beyond a twelve
mile territorial seca and frec transit of straits are basic

"objectives of the U.S. in the Law of the Sea Conference.
Permitting coastal states, through excessive pollution ‘
abatement jurisdiction, to control such important activities
as navigation, overflight and other rights to reasonable
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uscs of the high secas would be inconsistent with those
objectives.

Fourth, public and Congressional support during the
negotiations, and when a treaty is prescnted to the Senate,
is likely to be significantly affected by our handling of
the environmental issue. This will be particularly im-
portant in light of our strong position in favor of
maximum economic exploitation of ocean resources consistent
with sound environmental practices.

Fifth, we have an interest in shaping the negotiation
as quickly as possible in directions that accommodatce our
interests. The idea of a coastal state pollution control
zone in which the coastal state has both broad legislative
and enforcement jurisdiction is gaining ground (particularly
as an element of an exclusive economic zone). It does
not adequately accommodate overall U.S. interests. It is
inimical to our national security interecsts, as well as our
trade and commercial interests (particularly regarding im-
portation of petroleum) in uninmpeded navigation and '
overflight bheyond a twelve-mile territorial seca. However,
judging by public reaction to the Canadian claim, it could
be sufficiently popular in the U.S. to make it difficult
for us .o refuse to implement such jurisdiction ourselves
if outvoted, or to maintain our opposition to unilateral action
in the absence of an adequate alternative system in the
treaty. :

AN

: ° ,
Sixth, we have an interest in avoiding unnecessary
duplication of international functions. A strengthened IMCO

‘is preferable to a new organization. But it must be noted
that in the absence of credible U.S. proposals to strengthen
IMCO our proposals for exclusively international standards
will be viewed as a means of avoiding regulation and we

will run a high risk of seeing both a new organization and
an undesirable pollution zone established, with both
enjoying substantial popularity in the U.S.

B. Tactics

- From a tactical point of view, a set of strong environ-
mental proposals from the U.S., geared to international
standards, would cxpose the weakness of the zonal proposals,
tend to attract those legitimately concerned with achieving
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adequate cenvironmental control, and at least reduce the
intensity of arguments for a coastal state right to fix
higher standards. (It appears to be widely accepted that
coastal states would have to obscerve international standards
regarding vessels as a minimum.) In addition, we must
demonstrate to the developing coastal states that we have
responded to their demand for a coastal state right to
impose higher standards with tough proposals for establishing
and enforcing mandatory international standards, and that
they run the risk of trapping thcmselves into higher
standards and a stricter system than they desire for
econonic reasors if they continue to press us on this

igssue. In other words, the U.S. should repond to pressure
for pollution jurisdiction with pressurc for a tougher
mandatory international pollution control system.

C. The Source of International Standards

The problem of an adequate system for promulgating
intcérnational pollution standards goes to the heart of our
position that vessel pollution standards should be exclusively
international (limited exceptions are discussed later
in this paper). To succeed, we must Dbe able to demonstrate
that coastal statesywill not be prejudiced by such a system,
and that it can achieve adequate and timely environmental
protection. ' In the absen 2 of such a system, the arcuments
for a right of coastal states to fix higher standards
far oul to sea in order to assure self-protection become
overwhelming at home and abroad as a matter of pelitics if
not logic. ° :

_ The Intergovernmental Maritime Consultative Organization
(IMCO), the major international institution dealing with
vessel source pollution has been criticized on two basic
grounds: . ‘ :

1) domination of the organization by the maritime
powers; and

2) slowness of responsc of traditional. consultative
and treaty negotiation and ratification procedures to

technological advances, and to the nced to deal effectively
with new pollution problems. :
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With respect to the former, the IMCO committces
are run almost entirely by maritime country representatives,
although partly because of a lack of expertise and manpower
on the part of LDC's, and the formal make-up of the Council
is weighted heavily toward maritime interests (6 nations
with largest interest in providing shipping services; 6
nations with largest interest in secaborne trade; and 6
nations clected by the Assembly). The U.S. is already
supporting rectification of this situation. :

With reference to IMCO's response time, the two
factors of most importance are that IMCO is only a con-
sultative mechanism and must work through treaty negotiations,
and that the existing treaties have cumbersome amendment
procedures. In general, we believe the rules and recommended
practices procedures of -the Chicago (ICAO) Convention of
1944, one of the most widely ratified and successful
regulatory treaties in the world, should be used as our model.
(It was similarly used in connection with our decp seabed
proposals.) ' o
I
In attacking the first issue of maritime dominance, we
could propose changes in the Council structure and on
the Committee membership. For example, the 18 seats of
the Council could be reallocated with 5 shipping states,
5 intercsted in trade, and 8 others or additional seats
could be added to the present 6 "other". Alternatively a new
category of Council members could be creatcd for states
with a special interest in protecting their coasts from
pollution. On thesother hand, it would be preferable to
emphasize the regulatory role of a new Marine Environment
Protection Committee, which will not have a membership formula,
~and we are proposing to resolve the problem that way.

We will also propose the establishment by the Marine
Environment Protection Committece of regional subcommittces
which could provide greater involvement of LDC's and, in
particular; coastal states to consider matters of common
interest. Such committeces could consider regional anti-
dumping arrangements, designation of special areas under the
proposed 1973 IMCO Pollution Prevention Convention,
the establishment of traffic separation schemes, and other
matters, and make rceccommendations on all such matters to
the Marine Environment Protection Committee. This proposal
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is nccessary to deal with various coastal state arguments
regarding special regional problems, and could help

significantly in attempting to prevent coastal state juris-
diction to fix standards. ' ‘

With respect to the question of response time and
the nced to provide IMCO with regulatory authority, we
are proposing that, at the October 1973 IMCO Conference,
IMCO be given regulatory authority with respect to
marine pollution from vessels.

This regulatory autliority would be exercised in the
same way as the "tacit amendment procedures" that the U.S.
is already supporting in the IMCO negotiations. Under these
procedures, ncw standards would be considered by the Marine
Environment Protcction Committee. When adopted by a two-
thirds majority, the standards would be circulated to all
contracting states and then considered accepted within a cer-
tain time period unless objected to by a designated number
or category of states.

While we hope to gain major tactical advantages from
these organizational proposals in the Law of the Sea ncgoliations
we believe it would be best if they were first proposed by a
high U.Ss. official concerned with marine pollution at the
IMCO Council in June for adoption at the October 1973 IMCO
Marine Pollution Conference, and this will be done in a way that
is designed to achieve maximum impact on the LOS negotiations.
The proposals will be circulated by us at the Scabed Committee
in July, and will form the organizational basis from which we
will work to achieve agreement on a system of exclusively in-
ternational standards for vessel pollution at the Law of
the Sea Conference. Should IMCO fail to implement these
proposals fully before the Law of the Sea Conference,
they will be on the recoxd in the Seabed Committee, and we
wi.ll have preserved our options for dealing with the
orgnizational problem at the Conference.

We are also faced with other tactical and coordination
problems in connection with the October IMCO Conference on
Marine Pollution. Arrangements have been made for close
coordination within the U.S. of preparation for both
Conferences. With the participation of those agencies
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primarily responsible for the IMCO Conference, all members
of the Law of the Sca Task Force, we have reached the
following conclusions. A successful IMCO Conference that makes
major strides in controlling vessel pollution is essential,
and we will attempt to persuade LOS as well as IMCO rcpre-
sentatives of this. However, we will begin now to try to
ensurc that important jurisdictional concessions on enforce-
ment or standards need not be made in IMCO but--to the

extent we are prepared to make them--should be preserved

for the tougher LOS negotiations on this issue. 1In addition,
the major thrust of our proposals to strengthen IMCO should
be used as an integral aspect of our negotiating position

in the LOS Conference, although we hope the IMCO Conference
will implement them in 1973.

D. Standards in the Territorial Sea

Pursuant to existing instructions, the United States
tabled a working paper during the March 1973 Seabed Committee
meeting arguing for exclusively international standards for
versel polltuion control. The United States will continue
to argue for this proposal in the summer session of the
Seabed Committee. OFf course, the flag state may impose
higher standards on its own vessels anywhere in the world.
This paper also decals with the application of higher standards
in ports. Current U.S. and international law also permits
the application of higher coastal state standards in the
territorial sea and the 12-mile contiguous zone. We will
not propose this result at this time in the Scabed Committee,
because it could precjudicc our opposition to coastal state
standards beyond the tecrritorial sea and in straits used
for international navigation, but will be prepared to accept
higher coastal state standards in the territorial sea (but
not straits) at the appropriate time.

E. Standards in Ports

Under existing international law, a state can
unilaterally impose whatever requirements it wishes as
preconditions for port entry, including pollution control and
safety standards (except, of course, in cases of force
majeure or distress where there is a requirement to
offer assistance). United States laws provide for the
exercise of this right in terms of pollution control (and
safety) and we will expand our requirements in the future.
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Tt should also be noted. that individual states of the
United States may be able to impose unilateral standards

on foreign vessels in their ports and territorial seca.

The State of Florida recently imposcd strict liability

for clean-up costs and asserted rcgulatory authority

over all vessels in its waters that are entering :

or leaving its ports. The statute was recently upheld

in the Supremec Court (Askew vs. American Waterways, April 18,
1973). The holding of the casc was that there was no
conflict herec between state and federal law; it did not
decide whether & federal law could pre-empt the State's
police powexr in this arca. Thu:s, there remains a remote
possibility that state pollution control standards could be
constitutional cven if a federal statute on the subject
were passed; more importantly, there may be significant
political opposition to a statute or treaty that seeks -

to change this rule. -

In the Seabed Committec, a major U.S. objective in
the negotiations on pollution control has been to prevent
adoption of any right of a coastal state to unilaterally
impose vessel pollution control standards beyond the terri-
torial sea and in straits. Two major arguments advanced
have been the desire for uniformity of standards and the
desire to avoid hindrance to navigation. The U.S. made these
arguments in its working paper submitted to the Seabed Committee
while stressing our desire that the international standards
adopted for application beyond the territorial sca be
strict and environmentally effective.

While the U.S. objectives of a right for port states
to impose higher standards and the avoidance of such a right
for coastal states beyond the territorial sea and in stralts
arc consistent and can both be logically supported, it
will be necessary to, carefully spell out the arguments
for each and to distinguish between them. Otherwise
U.S. opponents will try to characterize the U.S. positions
as inconsistent «and argue that we should go one way or
the other.

I'. Vessels Entitled to Sovereign Immunity

Under existing international law as codified in the
High Seas Convention, "warships" and "ships owned or
operated by a state and used only on government non-commercial

1
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service" have immunity from the jurisdiction of any ctate

other than the flag state, although such vessels are subject

to the provisions of that Convention. Such vessels are also
exenpted from the provisions of the existing and proposcd

IMCO pollution control conventions and from the recently-ncgotis
ocean dumping conventions. - All of the proposed pollution
control articles under consideration in the Seabed Commltteo
exempt military vessels from their provisions.

Warships and state aircraft cannot comply with all likely
international pollution standards. Therefore it is essential
that we have some form of treaty provisions that exenpt them
from pollution control provisions of the treaty. Our preferred
method of achieving this result would be provisions similar
to those used in the Ocean Dumping Convention.

G. Compulsory Dispute Settlement

The United States will propose that all pollution control
actions undertaken pursuant to the LOS convention be subject
to a compulsory dispute settlement machinery to be established
in the convention. - This is regarded as an essential protection
against abusive actions by port or coastal states and as
a means of assuring more responsible behavior with respect to
flags of convenience. In this connection, we intend to make-
clear that U.S. preparedness to consider any enforcement
mechanisms at sca entailing possible interference with
navigation will be completely dependent on the existence
of satisfactory compulsory dispute settlement machinery to
which immediate access can be had. 1In this connection, any of
the proposals a31(71nq port or coastal state actions
will include a prc¢ ision requiring liability of the port
or coastal state to the flag state for unreasonable actions
taken without adequate grounds. Such a provision exists
in the High Scas Convention in relation to acts against piracy
and in the 1969 Intervention Convention. It would provide
an obvious deterrent Lo abuse or harassment by port or coastal
states.

II. Enforcement Against Vessels Other Than Those Fntltled
to Sovercign Immunity

In view of the very strong U.S. interests in a system of
exclusively international standards for vessels, the question
of enforcement takes on considerable importance. For there
to be an effective system, it must be strictly and compre-
hensively enforced. Moreover, at this stage of the
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coastal state proposals thalt have been made.
w2
as we believe,

necgotiations, we cannot credibly disrcgard all of the
flexibility is less adverse to U.S. interests on the enforce-
the National Pcitroleum Council,

territorial sea.

to buttress our position on international standards.

yet clearly reacted to it.

after careful review of the

Negotiating
Finally,
pollution enforcement jurisdiction in a zone beyond the

such flexibility can bc used
problem, has issued a public report advocating -coastal state

While the Council represents the entire
interests, which have just received the report and not

For these reasons,
report, and additional proposals presented.
is to supplement NSDM-177.

U.5. petroleum industry, it does not represent other maritime
Thus,
may have occurred.

certain
questions addressed in NSDM-177 will be reviewed in this

to support port state enforcement of international standards
presented in the conte.t of U.S.

addressed the

compulsory dispute settlement procedures and machinery

However, this repor
will continue in IMCO and the Law of the Sea negotiations

for example, the U.S.
against merchant vessels of all flags, wherever the violation
Moreover, all of these proposals are

with the power to act quickly.

support for satisfactory
Many of the members of the Seabed Committece that have
protection for them.

in the zone.

issue have indicated a desire for coastal
state pollution controls and it will be necessary to either
satisfy that desire directly or convince these countries
include unspecified coastal state rights of pollution control
then contains

that the other proposals being put forward will be sufficient
All of the existing proposals,

p]
[
for
example, on an exclusive cconomic zone or patrimonial sea,

procedures, irrespective of coastal state rights.
U.S.

This section first deals with general enforcement
effective these appear to be, the easier it may be to deal with
demands for broader coastal state jurisdiction.
right of a highly circumscribed character.

In general,

The more

The section
a recommendation for a coastal state enforcement

navigation interests will be better
protected if acceptable limited coastal state rights are
spelled out in the LOS convention than if there is no

agreement on coastal state pollution controls;

in
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pollution control rights, probably very broad ones,

in areas beyond the Lterritorial sea. Also, agrecment on specifi
limited coastal state enforcement would strengthen the general
U.S. approach of agreed but limited coastal state rights
beyond @ 12-mile territorial sca. This may be particularly
important now as certain coastal states are making parallel
arguments of ecxclusive coastal state rights in pollution
discussions in Subcommittee III and resource discussions in
Subcommittee II. From the environmental point of view,

the threat of coastal state enforcement action could deter
would~be violators and could provide one method for dealing
with pollution violations by flag of convenience states (who
will hopefully become parties to the LOS Convention because

of resource control desires). The provision of efficient,
responsive compulsory dispute settlement procedures should
greatly lessen any danger of harassment of vessels by a
coastal state. ‘ '

For environmental and economic reasons, the U.S. has
an interest in strictest possible enforcement of international
anti-pollution standards, and in the protection of navigation
from harassment. .

Many maritime nations take extremely conservative
positions on. vessel pollution control standards and enforcement
measures. It will be necessary to ensure that U.S. proposals
on pollution control do not produce an extreme negative
reaction and loss of support for other important U.S. LOS
objectives. Consequently, it will be necessary to discuss
these issues with others to ensure that they understand the
nced for proposals on enforcement and other pollution pre-
vention issues both for protection of the environment and
to avoid claims of complete and exclusive coastal state
controls.,

However, it can be argued that enforcement on the open
ocean is difficult and expensive duc to the sheer size of
the areas involved, is ineffective since intentional
pollution is often donc at night or when no enforcement craft
are in sight and is difficult, if not impossible, to detect
in bad weather. Dispute settlement procedures may not
eliminate the danger of harassment, but such procedurecs, if
reasonably effective, would provide coastal states with a
mechanism for ensuring adcquate flag state .and port state
enforcement actions. - .

- SECRET

Approved Forrﬁeleasé 2001/08/31 : CIA-RDP80B01495R000800120010-0



Approved For Releasg 2001/08/31 : CIA’-RDP80801495R0008£91 20010-0
SECRET 25.

It is quite clear that no coastal state enforcement
system, even if adopted, would itself be sufficient. Violation
could occur even beyond any possible "enforcement zone" or
beyond the range of coastal state patrols. Warships and
other enforcement vessels already have a right of approach
and identification of merchant vessels; as a matter of
mariltime custom, upon request the merchant vessel also in-
dicates its next port of call. Also, any state has the
right to inform another state or international organization
of the resulls of its observations. Finally, a state can
refuse entry into its ports for any reason, including a
request from another state. Accordingly, the U.S. should
propose to institutionalize this system. First, all merchant
vessels, upon request, must inform any warship or enforcement
vessel or alrcraft of their next port of call, and such
other information as is required by international pollution
standards. Second, any flag or port state receiving notice
within a specified time from another state that has observed
a possible violation of international standards must under-—
take an immediate investigation, keep the notifying state
informed, and permit participation by the notifying state in
the investigation if requested. Any state party may also request
the participation of experts designated by IMZO in the
investigation, who may file a separate report. A flag
state may also designate an observer. Third, if the merchant
vessel is bound for a port of the observing state, its
warship or enforcement vessel or aircraft may in cases of
significant risk immediately notify the vessel that it will
be denied port entry unless the vessel submits to on board
inspection. A port state may confer similar authority on a
warship or enforcement vessel or aircraft of another state
if the two so agree. Tourth, a flag state should be obliged
to prosecute if an investigation reveals a probable violation
by its flag vessel and imposc effective sanctions.

Another possibility, which will be studied further before
proposed, would be a voluntary system under which tankers
and other vessels could carry an IMCO-certified officer on
board to assure compliance with environmental standards.
A special marker or flag indicating his presence on board
might reassure coa -al and port states, and deter unreasonable
actions on their part. Special locks on valves might have
similar utility-
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We belicve a high degree of caution and circumspection
is nccessary with respect to coastal state rights beyond the
territorial sea. Ilowever, it should be noted that a coastal
state may already take measures on the high seas to prevent,
mitigate or climinate grave and imminent danger to its '
coast and related interests after a maritime casualty (the
intervention principle). The problem is what can a coastal
state do in the abscnce of a casualty.

Two problems have been highlighted in the debate on
coastal state rights. First, it has been argued that a
coastal state simply cannot permit dangerous pollution to
occur simply because a vessel is beyond 12 miles from its
coast in circumstances where flag and port state action is not
a solution. This is the underlying logic of the intervention
principle. Second, there have been persistent complaints that
certain states that supply "flags of convenience" agree to -
international standards but do not enforce them, and that the
coastal state may not be able to rely on adequate port state
action either. If these two problems are not addressed
constructively, there will continue to be a tendency in the
negotiations by other states to emphasize general coastal state
powers that are unnccessarily and dangerously broad. In this
situation, and particularly in view of our opposition to
coastal state standards, it is in the interests of the
United States to focus vague demands for pollution jurisdiction
on precisc enforcement issues 7 g and to avold
the impression that a system of exclusively international
standards leaves the coastal state powerless. Moreover, it is
in our interests to encourage reliance on flag states and
port states as primary enforcement agents, to ensure that
coastal stalte enforcement is an ancillary procedure, and
to bring pressure on "flags of convenience" to comply with
international standards. '

Accordingly, we beliecve the United States delegation
should propose or support coastal state enforcement powers
beyond the territorial sea in the foll:wing limited circum-
stances coupled with liability for abuse of these rights,
bonding procedures for vessel reclease and compulsory
settlement of dispute:

-~ 1) - The coastal state may take such reasonable

emergency enforcement measures os may be necessary to
prevent, mitigate or eliminate imminent danger of major
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harmful damago to its coast or related intcrests from
pollution arising from a particular occurence reasonably con-
sidered to relate to violation of international standards.
Should other delegations raise the guestion of limits in
connection with this point, we will respond that we do not
believe discussion of that subject would be productive before
substance is.decided and we are accordingly not prepared to
discuss the guestion of limits at this time.

2) Coastal states may take specified enforcement
measures beyond the territorial sea if the dispute settlement
machinery finds that a pattern of unreasonable and
persistent failure to enforce internationally agrecd
standards by a particular flag state has occurred. Such
measures shall be specified by the dispute settlement
machinery on an interim and emergency basis and shall
be limited to those measures essential to bring about
adeguate flag state enforcement of these standards. The
dispute settlement machinery shall rescind the interim order
upon a showing by the flag state that it has taken adequate
measures.

Canada and others may raise these and other jurisdictional
issues at the 1973 IMCO Confcrence. We do not regard this as
desirable from the point of view of the IMCO Conference or
the LOS negotiations. We believe these enforcement proposals
may be sufficiently attracltive to allow us to convince
Australia, Canada and others Lo agree to oppose discussion
of jurisdictional issues at IMCO before we make any public
statements on enforcement in the Secabed Committee.

I. Intervention by Coastal States

The 1969 Convention Relating to Intervention on the High
Seas in Cases of 0il Pollution Casualties (not yet in force)
provides that a coastal state may take measures on the high
seas to prevent, mitigate or eliminate grave and imminent
danger to its coast and related interests after a maritime
casualty which may reasonably be expcected to result in
major harmful consequences. The Convention also provides
for prior consultation with the flag state if practicable,
measures in proportion to the damage threatened and payment
of damagcs by the coastal state if it takes unreasonable -
measures. U.S. ratification of the Convention is awaiting
passage of implementing leglslatlon
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It is felt that the U.S. should continuc to push for
expansion of the concept and should include such a concept
with appropriate safeguards in any set of proposals to be put
forward in the Law of the Sea negotiations. Expansion of
the Intervention Convention will have some effect in accommodat]
coastal state desires and inclusion of such an cxpansion in the
Law of thce Sea Convention could have the additional advantage
of gaining a grecater number of adherents to the intervention
concept. The U.S. Delegation would make it clear, however,
that it favored the continuation of negotiations on cexpansion
of the Intervention Convention in the IMCO forum, with the
Law of the Sea forum serving as a fallback if the negotiations
in IMCO are not successful, or merely serving -to lay out genecral
principles in this regard. For example, a similar principle
may be useful, and would be unobjectionable, with respect to
the seabeds.

J. TLandbased Sources of Pollution

NSDM~-177 of July 18, 1972, approved the Law of the Sea
Task Force recommendation that the U.S. attempt to avoid
negotiation of issues of land-based sources of marine
pollution in the Seabed Committee and the Law of the Sea
Conference. Although adeguate protection of the marine
environment clearly necessitates efifective action with respect
to land-based souwrces of pollution, it was felt at that time
that the law of the seca forum did not provide sufficient
time or expertise to adeguately consider and negotiate such
issues.

We continue to bhelieve that detailed discussion of land-
based pollution would be inappropriate and unproductive.
However, it became clear during the March meeting that many
countries want the Law of the Sea Convention to include
a general obligation to protect and preserve the marine environ:
ment. The United Statecs sharces this objective and has been
in the forefront of all international efforts to conclude
specific agreements and a gencral obligation to control
marine pollution. Consequently, we should negotiate and accept
a general obligation in the Law of the Sea Convention to
protect and prescrve the marine environment from pollution
from all sources, including land-based sources, on the con-
dition that specific undertakings will remain for later
negotiation in other forums and that we will continue to
avoid specific time-consuming discussions of land-based
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pollution in the law of the sca context. Morcover, as a’
tactical malter, should the coastal developing countries press
too hard on the question of pollution from vessels, we could
respond with pressure for more definite obligations to
negotiate on land-based pollution. . It is already clear :
that this is anathema to the majority of developing countries.

K. State Responsibility and Liability

The United States fully accepts the principle that
States have a duty to ensure that any activities, public
or private, under their jurisdiction or .control do not
substantially damage the environment of other States or
of areas beyond national jurisdiction. This duty is recognized
in Principle 21 of the Stockholm Declaration on the Human
Environment, and is reflected in part in the procedures
contained in the Federal Water Pollution Control Act for
the abatement of pollution endangering the health or ‘
welfare of persons in foreign countries. In the LOS forum the
U.S. should reaffirm its support of this principle, and
should further propose that each State be required. to provide
adequate recourse to foreign countries or citizens for the
abatcment of any sources of marine pollution under its
jurisdiction, license or control which have a significant
adverse ceffect on their environment or resources. This
requirement might be carried out by granting access to
domestic courts or administrative bodies for abatement or
injunctive remedies. '

The question of State liahility for activities under
its jurisdiction is wore complex. While a few international
legal precedents suggest that a State may, under some
circumstances, be liable for environmental damage caused by
continuing private pollution sources under its jurisdiction,
the prerequisites and limitations of this liability are very
unclear. The best that the participants in the Stockholm
Confercnce could agree upon was a genceral adrnonition in
Principle 22 that States should "co-operate to develop
further the international law regarding liability and
compensation ..." for the victims of such pollution damage.
While the LOS treaty cannot hope to resolve all of the issues
involved in this area, particularly with respect to land-
based sources, the United States should use this opportunity
to work toward a more effective international system for
compensation for all types of pollution from marine sources.
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At present, international agrecments have been developed
with respect to two types of pollutants -- 0il and radioactive
naterials. In the casc of persistent oils, the 1969 IMCO
Civil Liability Convention imposes unlimited liability on
shipowners for oil pollution damage caused in the territory
and territorial sca of Party States as a result of their
fault or privity, and liability in the absence of fault for
up to $144 per vessel ton oOr $15,120,000 per incident (which-
cver is lesser). This Convention is supplemented by the
1971 IMCO Compensation Fund Convention, which provides
additional compensation for a total of up to $32,400,000
(under both Conventions) for oil pollution damage not
recoverable under the Liability Convention. The IMCO
Legal Committee is presently studying the expansion of
these Conventions to pollutants other than oil.

A number of international agreements have been ncgotiated
to provide compensation for the discharge at sca of
radiocactive materials. The most notable 0f these is the
1962 Brussels Convention on the Liability of Operators of
Nuclear Ships (not an IMCO product), which imposes liability
on the ship's operator regardless of fault for up to
roughly $120 million. This liability is guaranteed by the
flag state of the nuclear vessel in the event that recovery
cannot be obtaincd from its operator or insurer.

While the United States is not a party to these
Conventions, it does support the conclusion of international
agreements allocating the bhurdans of compensation for
specific pollutants in a manner which takes into account the
ceonomic realities of tie particular industry so long as
adequate compensation is provided. However, these particular
agrecements at best cover only part of the possible range
of pollutant damage from marine sources, and the United
States should attempt in the LOS forum to produce a moxc com-
prehensive regime applicable to all merchant ships, commercial
secabed installations and other activities at sea which can
harm the environment. : : '

The U.S. should have three basic objectives: (1) to
assure that there is a source of compensation for all
pollution damage; (2) to allocate the burden of compensation
in such a way as to maximize incentives for -potential '
polluters to observe safe practices; and (3) to avold undue
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disruption of any existing or planned international arrange-
ments for compensation for damage from particular pollutant
sources,

The following are ideas to achieve these objectives which .
should be explored cautiously and will be studicd. First, ship-
owners and seabed licensces should be required to assume
liability for pollution damage resulting from their failure
to observe international pollution and navigation standards,
backed by appropriate financial insurance or other guarantces.
If necessary to achieve agreement, the U.S. could agree to
limitations on this liability which do not substantially
detract from the observance of international standards,
such as a proportionate reduction of liability for the

“claimant's negligence, acts of third parties and acts of God,
or relatively high monetary limitations.

Second, States should adhere to appropriate existing
international agreements, or negotiate new ones, providing
additional compensation for specific types of pollutants.
These agreements might directly impose additional liability
on the owner or operator (as the 1969 Civil Liability and
1962 Brussels Convenlions do), or create funds from asscss-
ments on shippers, shipowners, or receivers (as the 1971
Fund Convention does).

Third, States licensing any vessels, seabed installa-
tions or other activities at sca could take appropriate
measures through domestic legislation to arrange for the
assumption of liability for any damage for which compensation
cannot be recovered from either of the above sources, These
measures could involve relijiance on the private secctor to
insure or self-insure, Governmoent acceptance of an
insurance function with the shipowners or seabed licensces
paying premiums, or reliance on funds created from assessments o
shipowners or seabed licensees, shippers or receivers of
the cargo. '

It is clear that such a regime would require detailed
rules on liability and procedure which could not possibly
be fully negotiated in the LOS treaty. It may, however, be
urceful to have the basic outlines of this system written
into the pollution articles with their implementation to be
worked out in such other negotiations as may prove appropriate.
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V. Provisional Application of thc Treaty

The United States has proposed provisional application
of the deep scabeds regime and machinery to cover the period
between treaty signature at the end of the Law of the Sca
Conference and entry into force upon deposit of sufficient
instruments of ratification. This proposal has been well
received at home and abroad, and the UN Scabed Committee
approved by consensus a U.S., proposal for a study on precedents
for such action. Only China indicated doubts about the pro-
posal, and said it was "not helpful.”

In the course of discussion, -some foreign representatives
have said that in principle this proposal need not be limited
to the deep seabeds aspects of the treaty, and should apply
to other aspects as well. We believe provisional application
of the treaty would be in our interests, but we should be
careful to do this in a way that encourages signature and
prompt ratification of the treaty. The U.S. coastal fishing
industry would favor immediate implementation of increased
coastal state fishing rights in the treaty, and other coastal
fishing nations would doubtlessly hold the same view. MMore-
over, provisional application of the trecaty system would be
preferable to unilateral action by coastal states to resolve
their fisheries problems during the period between signature
and ratification, as such actions might differ from the treaty
provisions and could jeopardize the treaty settlement.

From a legal and technical point of view, provisional
application of other aspects of. the treaty is likely to
be simpler than provisional application of a new deep
secabeds regime and machinery. Moreover, since many aspects
of the new treaty are likely to be regarded as constituting
new norms of international conduct (if not law) by many
states, particularly where the result is favorable to their
interests, the practical effect of providing for provisional
implementation is unlikely to be very different from what would
occur in any event in many cases--and could have the salutary
effect of reducing misunderstandings and disputes during the
period between signature and ratification.

As with onr seabeds proposal, our views on provisional
application arc of course contingent on a timely and
successful Conféerence from our perspective; we will accordingly
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wish to approach the question of provisional application in

a manner consistent with our interests in promoting signature a
prompt ratification of the entire trecaty package. Morcover, we
will approach the question of broader provisional application
in a way that promotes the chances for acceptance of our existi
provisional application proposal for the scabeds, and in this
connection will have to take into account the scnsibilities of
distant water fishing states. Thus, while we believe that

the United States Delegation should be prepared, where it

would be helpful, to proposc or support provisional application
of other aspects of the Law of the Sea Treaty package as
appropriate, we will do so in the light of its effect on our
substantive objectives and relevant tactical circumstances.

VI. Seabeds Resources: The Intermediate Zone and the

Continental Shelf Convention

NSDM~-62 constituted a basic policy decision, reflccted
in the President's Ocean Policy Statement of May 23, 1970,
that United States interests were best served by an :
extension of coastal state control over resources to a broad
area coupled with greater treaty limitations on the exercise
of that control than exist in the Convention on the Con-
tinental Shelf.

‘“he mechanism chosen was to stop the application of the
Continental Shelf Convention at a depth of 200 meters (beyond
a 1l2-mile territorial sea), and to establish a trusteeship
or intermediate zone beyond this embracing the remainder of
the continental margin. The new treaty limitations would
apply only to the intermediate "zone.

The President's Statement was deliberately vague regarding
the precise bhalance between coastal and international clemants,
leaving us room to move ecither way. For negotiating rcasons,
we presented a highly internationalized version of the
proposal in our draft seabeds treaty. Since then, in accordanc
vith our instructions, and while insisting upon the "five
points" specified in the President's Statement, we have
orally indicated rcceptiveness to a shift in the balance
toward fuller coastal state rights. Coastal states, and
the U.S. o0il industry, have hecen pleased with thcese moves.
Moreover, we have indicated that we could accept a milcage
outer limit for. the intermediate zone, if the balance of coasta
and international elements is adequate. (We are authorized
to specify a figure of 200 miles, but have not yet done
so for tacitical reasons.) ' :
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Recognizing that the primary issue between us and the
states supporting an exclusive cconomic zone or broad
application of the Continental Shelf Convention (the result
is identical) relates to the "five points®, we presented our
views on this matter in the following way on august 10, 1972:

"Coastal Resources Generally

“My. Chairman, in order to achieve agreement, we are
prepared to agree to bproad coastal State economic jurisdiction
in adjacent waters and seabed areas beyond the territorial sea
as part of an overall law of the sea settlement. However,
the jurisdiction of the coastal State to manage the resources
in these areas must be tempered by international standards which
will offer reasonable prospects that the interests of
other States and the international community will be protected.
T+ is essential that coastal State jurisdiction over fisheries
and over the mineral resources of the continental margins
be subject to international standards and compulsory settle-
ment of disputes.

"Seabed Resources -—- Coastal Areas

"We can accept virtually complete coastal State resource
managenen'. jurisdiction over resources in adjacent seabhed
arcas 1f this ju-isdiction is subject to international
treaty limitations in five respects:

"1. International treaty standaxds to prevent unreasonablg

I's interference with other uses of the ocean. A settlement

based on combining coastal Stvate resource management jurisdictic
with protection of non-resourceé uses can only be effective if
the different uses are accommod.-ted. This requires inter-
nationally agreed standards pursuant to which the coastal State
will ensure, subject to compulsoxy dispute settlement, that
there is no unreasonable interference with navigation over-
flight and other uses.

ny.  Tnternational treaty standards to protect the ocean
from pollution. As & Coastal ostate, we do not wish to
suffer polliution of the oceans from secabed activities anywherec.
We consider it basic that minimum internationally agreed
pollution standards apply even to areas in which the coastal
State cnjoys resource jurisdiction.
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/ "3, International treaty standards to protect the integrit:
i}of investment. Whon a coastal State permits foreign
/ nationals to make investments in arecas under its resource
management jursidiction, the integrity of such investments
should be protected by the treaty. Security of tenure and
a_stable investment climate should attract foreign investient
and technology to arcﬁﬁ“ﬁanagéa:ﬁ§*3E§§10ping coastal States.
Wwitheut ~suweh protection in the treaty, investment may well
go clsewhere.
—_ ) .
~wgq.  Sharing of revenues for international community
purposes. We continue to believe that the equitable dis-
tribution of benefits from the seabeds n best be assured if
treaty standards provide for sharin me) of the revenues,
f“ from continental margin minerals with the international
LY. . . _' - - n » ~ ) »
o cormmunity, particularly fox the benefit of developing countries.
7@& - Coastal States in a particular region should not bear the
Q) ’ entire burden of assuring equitable treatment for the landlocked
and shelf-locked States in that region, nor should they bear the
entire burden for States with narrow shelves and little petrolet
potential off their coast. The problem is international and
the best solution would bhe international. We repeat this offer
as part of an overall settlement despite our conclusion
from previous exploitation patterns that a significant portion
) . of the total international revenues will come from the
~— continental margin off the United States in car'y years.
We are concerned about the opposition to this idea implicit
in the position of those advocating an exclusive
cconomic zone. '

P . 7

"5,  Compulsory scettlement of disputes. International
standards such as those 1 described are necessary to protect
certain non-coastal and international interests, and thu:
render agrcement possible. Accordingly, effective assurances
that the standards will be observed is a key element in
achieving agreeient. Adequate assurance cal only be provided
by an impartial procedure for the settlement of disputes.
These disputes, in the view of my delegation, must be settled
ultimately by the decision of a third party. For us then
the principle of compulsory dispute settlement is essential.

T+ is accordingly clear that the only important
difference between an exwclusive economic zone (or the
continental shelf regine) and our intermediate zone is the appl
cation of these five points. This, however, is not clear
to other states, particularly those that still see the pro-
poscd 200 meter boundary between the continental shelf and
the intermediate zone as the "limit of national jurisdicton,”
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and who sce a depth limit that varies greatly in distance

from the coast as highly ineguitable. (Indeed, it is

likely that if the U.S. wishes to preserve the distinction
between the two zonces, we would at the least have to accept an
alternative mileage limit (e.g., 50 ox 100 miles) for the

inner zone as well.) Moreover, the U.S. two-zone proposal is

in form incompatible with the idea of a single economic zone
supported by many coastal states, and the inner zone is incompatil
with our own general position on.coastal state jurisdiction
over living and non-living resources: namely that internationzl
treaty standards and compulsory dispute settlement procedures
are essential., Accorxrdingly, in substance this change woald

be morc compatible with our fisheries objectives than our
current proposal, and the merger of 2 zones of seabed resource
jurisdiction into one single zone is unlikely to affect our
problems with fisheries zones one way or the other, although

we will continue to point out that the differences between
seabeds and fisherics problcms require different treatments

of those problems.

The application of thoe points in the President's Oceans
Policy Statement to a single zone starting at the territorial
sea wouvld bhe hicghly desirable from the point of view of U.S.
environmental, navigation, economic and research interests.

e From a negotiating point of view, it amounts to telling the

proponents of the single 200 mile (or continental margin)
zonc that we can support their structure for jurisdiction on
the scabeds if they support the substantive points in the
President's proposal. This approach also givesis the
flexibility to eliminate undesirable aspects of the Continental
. Shelf Convention (e.g., on scientific research), retain the
desirable aspects, and use the "new" developing countxry con-
cept of an economic zone to avoid the direct issues of
justifying changes in the Continental Shelf Convention.

Since a large number of countries have alrecady issued
exploration and exploitation rights under the continental
shelf regime, it should be a relatively simple matter to
ensurce confirmation of coastal st&te permits and leases
already issued in this areca.

Whether we continue a “"two-zone" approach or shift to
a "one-zone" approach, we probably must for technical
reasons present new draft articles on these -points this
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summey; essentially putting our August 10, 1972, specech into
textual form. We belicve that, subject to the remarks on
revenue sharing, we should have the flexibility to propose
either or both approaches in the light of tactical circumstances.

The guestion of how to handle our revenue sharing
proposal under a single-zone approach is a highly delicate
one in view of the. importance of the landlocked and shelf-
locked states, which strongly desire to share in benefits
from the continental margin. We believe that any reguire-
ment of revenue sharing by coastal states thal emerges from
the Conference is 1likely to be guite modest, but we wish
the precssure to come from other coastal states to reduce
the amount. Accordingly, we have indicated flexibility
on the question of amount after our initial substantial
proposal, and intend to retain that posture and will not
propose a specific formula in any new articles at the
summer session.

In this situation, the total revenue sharing obligation
is unlikely to be unacceptably large to the U.S. whcther it
applies from 12-miles or from 200 meters, or from any other
line. IMoreover, the larger the area to which it applies, the
smaller the percentage is likely to be. Thus, we sec at least
two alternatives in connection with the application of the
President's five points. One would be only to apply four
of them to the area between 12 miles and 200 meters, with
revenue sharing continuing to apply beyond 200 meters. The
other would be to apply all five points from 12 miles, bhut
include a grandfather clause excluding all revenues received
ol arcas leased before a fixed date. Again, many coastal
states would be expected to support grendfather clauses in
this regard. Moreover, should the U.S. leave the fixed date
blank for now, it could well stimulate accelerated continental
shelf leasing around the world prior to the end of the
Confercnce. We believe it would be best to have the flexibilii
to take either approach this summer after consultations with
the U.K. and othcer states.

The interim policy portions of the President's May 23,
1970, statement would continue to apply only to the area
beyond 200 meters depth. Thus, all leases issued landward of
200 meters before provisional or permanent entry into force of
the treaty will not in any way be-gualified. However, we
consider it to be of critical importance that the United States
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continue to indicate its adherence to that policy for areas
beyond 200 meters in all relevant documents. The President's
Energy Policy message and the Interior Department's noticc of
tract nominations beyond 200 meters have expressly adhered

to that policy. Other states will interpret any deviation
from it as a decision by the U.S. that coastal states already
have exclusive jurisdiction well beyond 200 meters, and that
there is no need to agrece to international standards proposed
by the U.S. as a quid pro guo. Since lcases may be issued
beyond 200 meters before the Conference, they should, in view
of the President's Occan Policy Statement and our instructions
in NSDM-62, be formulated in coordination with the Law of

the Sea Task Force. In the event of disagreement, a supple-~
ment to this report would of course be submitted.

VII. Compulsory Dispute Settlement

Proposals for compulsory dispute settlement has been a
basic part of U.S. proposals on fisheries and seabed re-
sources for some time. One of the objectives stated in
President Nixor's Ocean Policy Statement of May 23, 1970, is
"peaceful and compulsory settlement of disputes.”" For
the seabeds, we have proposed a permanent tribunal. For
fisheries we have proposed ad hoc commissions.

The U.S. Government Departments and Agencies on the Law
of the Sea Task Force and affected industries regard acceptance
of the principle of compulsory dispute settlement as essential
to a successful Law of the Sea Conference, as affording
vital protection egainst abuse of coastal state or other
authority that will emerge from the Conference, and as a critic
device in persuading states to accept a settlement that

" includes such authority coupled with treaty standards and

limitations. Similar considerations apply to the functioning
of the deep seabeds organization.

Tor similar reasons, this report recommends compulsory
dispute settlement procedures in connection with scientific
research and pollution from vessels.

Secretary Rogers has already stated that:
T This Administration is committed to strengthening the
role of international adjudication in the settlement

of international disputes. We are taking specific
steps to carry out this policy.
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REPORT ON THE MARCH/APRIL, 1973, MEETING OF THE
: U.N. SEABED COMMITTEE ' ‘

Sunmary

The U.N. Seabed Committee completed its fifth
session in preparation for the third U.N. Conference on
the Law of the Sea which is scheduled to commence in
New York with a two week organizational session during
November/December'l973. The substantive phase of the
conference will take place in Santiago, Chile over an
eight week period starting in npril, 1974. The latest
preparatory meeting lasted from March 5 to April 6 and
was characterized by a business-1like atmosphere and s low
but perceptible progress. Tt now seems clear that the
commitnent to holding the conference on schedule is
increasing. The preparatory committee is generally
moving beyond general debate and procedural wrangling to
structured discussion on specific issues in working
groups and informal drafting groups. Thus far these
groups are preparing for.prosentation at the Conference
draft treaty articles with alternative or bracketed
texts where differences exist on the seabed regime and
machinery and marine pollution. While the debate and
the preparation of articles have nerved to focus and
sharpen positions, tho difficult negotiations and
accommodations still lic ahead. At +hig meeting, the
Unitcd States continued to press for acceptance of the
positions it had proposcd at previous sessions of the
Committee. In support of this objective, the United
States delegation jade several statements and circulated
two working papers. Thexe follows a brief repoxrt on the
highlights of this session.

Procedural Developments

An important feature of the March/Rpril meeting
was the comnsensus which emerged on a variety of procecdural
matters which facilitated the negotiations and opencd the
way ‘for more intensive work and drafting. Barly in the
session, the Main Committee agreed on the allocation of
subjects and issucs contained in the list of subjects and
issues adopted last summer. Under this arrangement,
qubcommittees I and III will consider itemns specifically
within their mandate and cubcormittee II will discuss
all othox items on the ]1ist except for "peaceiul usecs”
which will be dealt with by the Main Committee.

SECRET
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Tn the future, the Dejartment of State will examine
every treaty we negotiate with a view to accepting,
whercver appropriate, the jurisdiction of the Inter-
national Court of Justice with respect to disputes
arising under the treaty. In a treaty in which we or
the other government cannot accept the Court's juris-
diction, we will urge the inclusion of other appropriate
disputc secttlement provisions. ‘

We intend to place major cmphasis on compulsory dispute
scttlement at the summer session as a gencral principle
applicable to all disputes arising under the Law of the Sca
Treaty.* We have reouested an outside study on procedures
for dispute settlement to be ready for our use this summer.
Taking into account special problems that may require
separatc procedures (e.g.. fishing disputes, investment dis-—
putes betwecen a private party and a state), we may after re-
vicwing the study proposc the creation of a Law of the Sea
Tribunal, specialized commissions, arbitral panels, or a
combination of these. As in our seabeds proposal, there
could be provisjon for referral of questions of international
law to the International Court of Justice. We expect to ]
reach decisions on these machinery questions before the dele-
gation leaves for Geneva. 1In the event of major disagreement,
a supplemeiital report will be submitted.

o

* Dispute settlcment procedures must respect the sovereign

Ammunity of state aircraft, warships, and other government

non-commercial vessels, and accordingly any action involving
them can be directed only to the government of the flag

state, and not to or against such aircraft and vessecls. More-
over, we will leave our options open regarding the application
of c¢ pulsory dispute settlement in the territorial sea and
strails. The approach of accommodating straits state interecsts
by placing certain treaty obligations on the flag state might
be consideraply more attractive 1if accompanied by compulsory
dispute settlement procedures, but this should be ascertained
in the course of our straits discussions. Should it appear
that a change of position might enhance overall straits ob-
jectives, appropriate new instructions will be requested.
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Subcommittee I will prepare draft treaty articles on the
international regime and machinery for the seabed;
Ssubcommittec III will deal with preservation of the marine
environment and scientific rescarch; and Subcommittee II
will be handling issues such as the territorial sea, the
contiguous zone, straits usced for international navigation,
the continental shelf, exclusive economic zone beyond the
territorial sca, coastal state preferential rights or
other non-cxclusive jurisdiction over resources beyond

the territorial sca, the high secas, the rights of land-
locked countries, shelf-locked countries and broad-shelf
states, archipelagos and natural and artificial islands.

Two new working groups were established at the March/
April session so that there are now four in existence. The
first working group had been created in March 1972 to
deal with the scabed rcgime and machinery. Towards the end
of last summer's meeting, a second working group was
established in Subcommittee III to consider prescrvation
of the marine environment. This session, a third working
group of the whole was established in Subcommittee IT
under the Chairmanship of Ambassador Kedadi of Tunisia to
consider the territorial sea, contiguous zone, straits,
continental shelf, exclusive economic zone and preferential
state rights - not nccessarily in that order. The remaining-
Subcommittce IT items on the list of subjects and issues
would be dealt with after the working group had conpleted
its discussion on these issues.

While it consumed most of the first thrce weecks of the
session to recach agrecment on the formation of a working
group in Subcommitiee IIL, the selection of a Chalrman,
and the basic divisien of subjects for its consideration,
the achicvement of this arrangement marked the overcoming

of a major psychological obstacle as Subcommittee IT had

long been the focal point of delaying tactics by those who
viewed time as being on their side. The selection of an
African Chairman was strongly resisted by the Eastern
European block which felt that it should have the Chairman-
ship. The strength of the group of 77 on procedural

issucs was once again demonstrated-by their ability to
sccure one of their members to head this important working
group. As part of the compromisce on this matter, the
Eastern Duropean bloc was given a chairmanship of a second
working group in Subcommittce III.

On the last day of the March/April meeting, the
Chairman of the Secabed Committce, Ambassador Amerasinghe,
circulated a paper on the administration and organization
of the Confercnce. lHe stated that he intended to initiate
a series of informal consulitations prior to the sunmer
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mecting in oxder to determine which arran8cments wg% d be

appropriate;mentioning specifically such gucstions as
Confercnce officers, a representative of the Secretary
General , the decision-making procedures, and voting. On
the voting issuc he suggested that the Committee articles
might be adopted by a simple majority and that at the
plenary stage a 2/3 majority might be appropriate.

Territorial Sea and Straits

In August 1972 the Soviet Union circulated a draft
article providing for freedom of transit through straits
uscd for international navigation and at this session
submitted a draft treaty article providing for a 12-mile
territorial sea. In contrast to the US and Soviet
position on a special regime for straits uscd for inter-
national navigation, eight States (spain, Morocco,
Philippines, Indonesia, Grecce, Cyprus, Yemen and
Malaysia) proposed draft articles concerning the territorial
sea and straits. These articles do not recognize any
special right of transit in straits used for international
navigation different from the doctrine of innocent passage
in the territorial sca. Moreover, they define the concept
of innocent passage in a more restrictive and subjective
manner than presently exists under internatiomal law. The
proposal represented a coalition between haxd-line strailt
sitates and archipelago states; however the draft was also
supported by Peru, ayri Lanka and Cyprus. It was reported
that Egypt, whilc supporting the drait in the Committee,
aid not consider the draft had gone far enough. The
United States expressed deep dissatisfaction with the
draft articles. and .veiterated its strongly held position
thet US vital interests require agreement on a12-mile
territorial sea coupled with free and unimpeded transit
through and over straits used for international navigation.
We streosed that the question of straits transit must be
considered separately from that of passage gencrally in
the territorial sea. The UK firmly endorsed the US
position but rescrved comment on the guestion of strict
liability for damage caused by vessels or aircraft in
violation of certain IMCO or ICAO wtandards. The Soviet
Uniorn also spoke in support of its straits proposal,
which differs from our own in that it would only apply
o those straits which connect areas of the high seas,
thereby cxempting Tiran and a part of Pemba Channel. TFrance
and Kuwait also supported Irce transit although Kuwait
made it clear that freedom of transit did not, in its
view, include freedom of overflight. Thailand and Zaire
indicated that innocent passage would be inadequate for
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their individual geographic circumstances while a number
of other states, including Madagascar and Tunisia, spoke
in favor of the concept of innocent passage. Both
Norway and Denmark endorsed the concept of a special
regine for straits differcnt from that of passage in the
territorial sea. '

rour archipelagic states (rhilippines, Fiji,
Mauritius and Indonesia) introduced a draft paper on
archipelagic principles. These principles would give an
archipelagic state sovereignty over the waters within the
archipelago. The territorial sca would be drawn from
the baselines delimiting the enclosed "archipelagic watexs.
Innocent passage would be permitted in such waters through

scalanes designated by the archipelagic state.

The acceptance of a l2-mile rerritorial sea continued
to gather support at this session although many states are
tying their agreement on 12 miles to a satisfactory
settlement on a broad coastal state economic jurisdiction
beyond 12 miles. This broad coastal jurisdiction was
often expressed in terms of an economic zonc 'or a
patrimonial sea. Interestingly, the clustering of states
favoring 12 miles may be having effects on the negotiating
positions of states claiming bhroader territorial sea .
breadths. Nigeria, for example, stated that although it
had a 30-mile territorial sea, it would be willing
seriously to consider acceptance of a 12-mile territorial
cea if that werc embodied in a general convention. Even
Peru and Chile spoke favorably of Uruguayan legislation
which designates two zones within the “territorial sea'.
Undexr the lcgislat%pn, in the first 12-mile zone, the regime
of innocent passage would be applicable. In the sccond
zone of 12 to 200 miles, there would be freedom of
navigation and overflight.

Tn the discussions on the subject of the territorial

. sca, it emerged that a number of countries were. concerned

about the jurisdictional issues affecting islands. Turkey
and Greece engaged in an oxtended exchange which related
to the troublesome problem of the Greclk islands off the
Turkish coast. A number of other sitates such as Italy,
Tunisia, Denmark and Venezuela also expressed concern with
this problem. Part of the difficulty relates to the guestion
of how much resource jurisdiction these islands should be
given in light of the fact that they are often on the
continental shelf .of another state. States with foreign
islands off their coasts may have some interest in narrow
territorial sca limits. TFor cxample, foreign islands,
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which are clearly entitled to a territorial sea under

international law, could lead to a disproportionately
large loss of territorial sea area which otherwise would go

40 the coastal State.

Resource Zones and Fisheries

Venezuela, with Mexico and Colombia as CoO-sSponsgrs,
introduced draft treaty articles based on the Santo
Domingo Dcclaration. The .articles provide for a l2-mile
territorial sea and the eguivalent of-an exclusive cconomic
zone beyond this territorial sea up to 200-miles. In the
patrimonial sea area, there would be freedom of navigation
and overflight. In commenting on the articles, Ambassador
Castenada of Mexico made a special point of eriphasizing
that coastal State rights were limited to specific
functions in the patrimonial sea. Australia expressed
support for a 200-mile fisheries zone, as well as an
exclusive economic or patrimonial sea, the breadth of
which was undelimited. Ambassador Harry also appeared to
endorse the Santo Domingo articles- as a basis for
discussion. Several delegations noted the similarity
between the Santo Domingo articles and the Kenyan draft
proposal which provides for an exclusive cconomic zone.

The United States delegation spoke on several occasions
in support of the species approach on fisheries. We also
made a detailed statement and circulated a working paper on
the special management problems of tuna and anadromous
fisheries. The Japanesc and Soviets continued strongly to
resist zonal approaches on fisheries. The Japanese, in
particular, spoke against coastal State management of
salmon. The Soviets offered developing countries assistance
in improving their fisheries capabilities. Tanzania
rejected coastal Statcs preferential rights for coastal
stocks as inadecguate and cndorsed the exclusive economic
zone approach. Liberia also spoke in favor of the Kenyan
proposal fer an exclusive economic zone although the
Liberians suggested that there should be international
standards for navigation. -

Marine Pollution

The working group on marine pollution in Subcommittec
TTII met on fiftcen occasions during the March/April session.
It began discussion of proposals formally submitted by
Australia, Canada, USSR and Malta regarding the prescrvation
of the marine environment and the prevention of narine
pollution., These discussions focused on the following
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subjects: a general obligation to precserve and protect

the marine cnvironment; a general obligation of states to
adopt measures to prevent pollution of the marine

enviromaent irrespective of the source of pollution; an

obligation of states to adopt measurcs to prevent pollution
of the marine cnvironment irrespective of the source of
pollution; an obligation of states to prevent damage

from marine pollution; a particular obligation of states
to adopt specific measures in conncction with certain
sources of marine pollution and their relation between
such measures and generally accepted international
standards: and international cooperation and technical
assistance. In addition, the working group considered

the right of states to exploit their own resources in
conformity with the obligation to preserve and protect

the marine environment as well as a number of relevant
subjects contained in the proposals that were discussed.
Much of the substantive work at the March/April scssion
was accomplished in a small, informal working group. This
informal working -group, in which the United States played
an active role, met and consulted twelve times and
produced a number of texts based -on the draft proposals
before the Subcommittce, as well as on the comments of

the working group members.

The United States submitted a draft working paper on
the need for exclusively international standards for the
control of pollution from ships and during the laterx
stages of the March/Lpril session, the working group
began a preliminary discussion of these issues. The US
position of exclusively internalional pollution standards
for vesscls was opposed by the majority of nations in
the working group including Canada, Australia, Ghana,
Kenya, Malta, Peru, Trinidad and Tobago, India, Egypt,
Tanzania, and New Zealand. A nunber of objections
focused on the inability of existing international
regulation-making organizations to be responsive to
coastal states needs in a timely manner as well as the
desires of coastal states to have the right to enforce

environmental standards. Our position was supported by

the USSR, the UK, Norway, Japan, Greece, Denmark and
Liberia.

Scientific Rescarch

The new working group on scientific research which
was established at the end of thc March/April session,
will begin its deliberations in July under the Chairmanship
of the Polish representatives. This working group will
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also deal with the issue of transfer of technology to
developing countries. The United States spoke on the
benefits derived from obtaining world-wide geological

knowledge obtained from freedom of scientific research

in the occans. The President of the National Academy

of Scicences delivered an address on the need to

maintain freedom of fundamental oceanographic research.
An exhibit of the Deep Sca Drilling Project, sponsored
by the Nectional Science Foundation, was displayed in.
the UN Conference arca. In addition, the Woods Hole
Oceanographic Institute made a research vessel available
for a tour by all Seabed Committee Delegates.

The Soviet Union, with the co-sponsorship of the
Ukraine, Poland and Bulgaria, subnitted draft treaty
articles on marine scientific research. Their fourteen
articles reflect a position of maximizing the freedom of
scientific investigations in the oceans other than in
the territorial sea or on the continental shelf. They
provide that scientific rescarch shall not be subjected
to unjustified interference, nor shall scientific
rescarch itself cause unjustifiable interference with
traditional high scas activities. The representative of
Malta also introduced draft articles on scicntific
resecarch which were intended to avoid abuse by either
commercial ventures or coastal State controls. The
articles go into copsiderable detail and contcemplate a
relationship between the international institutions to
be cstablished and the conduct of scientific investiga-
tions in the oceans.

In other statements, Chile suggested that scientific
rescarch neecded to be carefully controlled within national
jurisdiction and that it also be regulated in the area
beyond national jurisdiction. Mexico and Colombia's
positions were more moderate on the subject. The UK
indicated that it was unnecessary to negotiate on
scientific research and that only deep drilling in the
seabed presented pollution dangers which neceded to be
regulated.

Séabeds

_ The principal US initiative at the March/April
meeting was a proposal for the provisional entry into
force of tho international regime and machinery for deep
seabed development. Provisional entry into force under
the US proposal would cnable our mining companies to
begin expleitation of manganese nodules under a provisional
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regime that protects their rights after agreement at the
Confercence was reached but before the Convention received
the necessary number of ratifications to enter into force.
The United States proposal was well-received. Over 20
delegations spoke to the Proposal and, of these, 17
expresscd interest in pursuing the concept. No state was
opposed, although the PRC indicated that the approach was
"not helpful'. As a corollary to its initiative on
provisional application, the United States also proposed
a study by the Sccretary General of past instances where
multilateral regimes have entercd into force on a
provisional basis. This study suggestion was unanimously
approved by the Main Committec and will be prepared by
the Sccretariat for the use of the Seabed Committee at
the July/August session. -

Negotiations on an international regime for the seabed
have progressed further than those ol any other subjecct in
the Seabed Committee and this momentum was maintained at
the recent session. The working group of Subcommittee T

. continued to function effectively under the Chairmanship

of Christopher Pinto of Sri Lanka. During the fourth week,
the second reading of draft treaty articles on scabed
regime principles was completed and consideration was
chiftod to articles on the international machinery for the
seabed.

In the working group discussions on the preparation
of alternative draft treaty article texts, the Soviet
Union, Canada, and Australia indicated that they had
"no objecction" to giving the Authority the power to
exploit the area when the Authority was financially and
technology capable of doing so, and, in the Soviet view,
as long as the rights of states to exploit the area were
protected. TFrom an opposite perspective, Latin American
supporters of the Enterprisc concept indicated that
their position did not contemplate exclusive exploitation
by the Authority. Chile and Peru acknowledged that deep
seabed mining would not have significant adverse economic
cffects on developing countries during its early years,
although they supported empowering  the Authority to
control economic implications for developing countries
procacers as a precautionary measurec. These concessions
may demonstrate the cmergence of a willingness to rcach
compromises, at least in some areas, in the process of
drafting alternative texts. The merging of positions in
this mattcr should substantially reduce the time it will
take to make decisions at the Confe-ence.

Efforts in the Subcommittee I working group to
produce agrecd toxts on Article XIV (Due Regard to the
Rights, ectc. of coastal states) were unsuccessful. The
clear implication of the resulting debate was that in
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conflicts between coastal States and the international community,
coastal St:tes should receive priority. Morcover,

developing coastal State dominance was reconfirmed during

the debate on Article XIX (Access to and from the Area) in

which the landlock~d and shelflocked participation was

neither effective nor cohesive.

Position of China

The representatives of tho People's Republic of China
were far more active in this session of the UN Seabeds
Committee than proviously. w The PRC has becone increasingly
involved since joining the Committee in March, 1972. At
this session, they made five major statements on the Law
of the Sea which were clearly intended to appeal to the
developing countries ‘and to oppose the US and Soviet
proposals. They tended to endorse the more extreme
positions of the "Third World" and they were one of the
few delegations to speak out strongly against the "super-
- powers", although their attacks were direccted principally
against the Soviets. They attacked the four Geneva
Conventions on the Law of the Sea on the basis that most
countrics had not participated in their formulation.

They asserted that coastal States could unilaterally set -
their limits for the territorial sea and for economic
zones. They maintain that pure science does not exist and
that coastal State consent would be mandatory within
national jurisdiction. The Chinese charged that the two
superpowers wanted narrow limits to dominate thc oceans
militarily and to plunder the resources of the oceans
without regard to the intercsts of developing coastal
States. . In spite of the PRC desire to play a leading
role in the Law of the Sea deliberations, there was

1ittle evidence at this session that they were exerting
great influence among the developing countries. The
Soviets tended to escalate the political nature of the
confrontation by having the head of their Delcgation
respond to the Chinese attacks. The United States took

a low-koy approach in responding to the Chinese charges.
on the few occasions when we did reply, we stated that we
regretted the tone of their remarks which we did not

find helpful in advancing the work of the Committee.

Other Developments

The landlocked and shelf-locked block did not appear
to be functioning as effectively at the March/April
scssion taking into account their rather remarkable display
of cohesiveness and discivline at the last UN General
Asscmbly. llowever the group did neet regularly and they

e
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did stagger "the presentation of statements which promoted
the agrced objectives of their group. Some of their
difficultics may have resulted from the wide range of
issuces which must necessarily be covered during Seabed
Committee mectings.

The United States continued to work closely on seabed
gquestions with the Group of Five which includes the US,
the USSR, Japan, the UK and TFrance. It was agreed that
the Group of Five would mect before the summer meeting of
the UN Scabed Committee. - (Thesc discussions have now
been scheduled for the latter part of May and early part
of Junc in London.) The Group of Five will be considering
not only seabed matters but also other issuecs such as a
coordinated position on straits, marine pollution,
scientific research and tactics at the summer meeting. The
Group of Five coordination on contentious issues in the
working group in Subcommittee I once again proved very
useful. We intend to continue to work more closely with
these delegations in the months ahead on certain issues.

Technology transfer continues to be an issue raised
by many developing countries in relation to scientific
research. As mentioned above, during the concluding
days of the March session, a working group on scientific
rescearch was established which subseguently had the issue
of tcchuology transfer added to its mandate. Although
general debate on scientific research in Subcommittee IIT
has concluded, it is anticipated general debate on
technology transfer will continue before it is dealt with
in the working group.

Congressional Participation

Senators Stevens and Pell and Congressmen Mailliard and
Fraser attended portions of the March Scabed Comnmittee
“meeting. Congressional interest appears to be increasing
on the TLaw of the Sea negotiations. In this regard, the
Housc of Representatives overwhelmingly passed a
resolution endorsing the objectives of President Nixon's
Cceans Tolicy Statement of May 23 and commended the vork
of the US Delegation to the Seabod Committee. A parallel
resolution is pending in the Senate.
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Tab D

1.

Statements by U.S. Representatives
involving economic analysis of law
of the sea issues.

Statement by Eliot L. Richardson
Before the Cormittee on Interior

and Insular Affairs, U.S. Senate.

May 1970. Mr. Richardson explained
the basis for the President's May 23,
1970 oceans policy statement.

Statement by Dr. Vincent E. McKelvey
"Before the Asian-African Legal

Consultative Committee, Twelfth Session,
Colombo, Ceylon, Januvary 20, 1971.

" This is an explanation of the resource

management system contained in the draft
U.8. proposal for the 1nternatlonal
seabed area.

Statement by Dr. Vincent E. McKelvey,

Subcommittee I, U.N. Seabed Committee,
Marrh 14 10792 fl"hn cknkamont voanmoasbs

B o R T

on deep seabcd mlnlng operations and the
location of manganese nodules.

Statement by John R. Stevenson,

Subcommittee I, U.N. Seabed Committee,

March 25, 1971. This statement discusses

the U.S. draft proposal for thc 1nte1natloﬂal
seabed area. 4 .

Statement by Dr. Vincent E. McKelvey,
Subcommittee I, U.N. Seabed Committee,
March 25, 1971. This is a discussion of
the potential mineral production from
areas beyond the 200-meter isobath.

Statement'by John R. Stevenson,

"~ Subcommittee III, U.N. Seabed Committee,

March 25, 1971. This state@cnt discusses
preservation of the marine environment
and oceanographic research.

Statement by Ambassador Donald L. McKernan,
Subcommittee IXI, U.N. Secabed Committee,

August 17, 1971. This statement was

delivered in conjunction with the distribution
of a background paper on the nutritional
importance of fish, their behaviorial
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Statement by John R. Stevenson,
: U.N. Se hed Committee, August 18, 1971,
APPrOﬂBS!é:OE,B.SéﬁRa?RP@PEﬂa% éOBQMQéBg&Q:%QNZOOWO
behind the U.S. resource and non-
resource proposals

L —— ‘ Statement by John R. Stevenson,
Subcommittee I, March 6, 1972.

This statement discusses the scope

and basic provisions of the regime for
the deep seabed. .

Statement by John R. Stevenson,
Subcommittee I, U.N. Seabhed Committee,
March 21, 1972. This statement
concentrates on the status, scope,
function and powers of international sea-
bed machinery.

Statement by Ambassador Donald L. McKernan,
Subcommittee II, U.N. Seabed Committee,
March 29, 1972. This statement focused

on the economic interest of coastal StaLes
in offshore flsherles. .

Statement by Ambassador Christopher H.

Philling, Suvhcommittes T, UM, Sozbed Commitice

R R el ]
July 26, 1972. The statement comments upon the
PSR T | L JUNAE TR K S ST FEUU AU
SCCONG ECoNGILC aipalCatliolls Sculuy pilepalcu

by the U.N. Secretariat.

S
Statement by John R. Stevenson,
Subcommittee III, August 2, 1972. This
- statement analyzes legal pr1nc1ples dealing w1th
marine pollution.
Statement by Ambassador Donald L. McKernan,
Subcommittee II, U.N. Seabed committee,
August 4, 1972. This statement accompanied
the introduction of the revised U.S. draft
fisheries articles.
Statement by John R. Stevenson,
U.N. Seabed Committee, August 10, 1972. This
statement’ covered the general policy of the U.S.
On ocean resources. ®
Statement by John R. Steventson,
Subcommittee I, U.N. Seabed Committee,
August 14, 1972. This statement reiterated
the U.S. opposition to a proposed moratorium
on deep seabed exploration and exploitation.
g
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Letter to Senator J. William Fulbright
from Charles N. Brower, March 1, 1973.
This letter supplemented by an extensive
appendix provides Executive Branch
views on pending ‘interim mining
legislation.

Statement by John Norton Moore,

U.N. Seabed Committee, March 19, 1973.

This statement proposes consideration

of provisional entry into force of the regime
and machinery applicable to deep seabed
development.

Statement by Ambassador Donald L. McKernan,
. Subcommittee ITI, U.N. Seabed Committee,
April 2, 1973. This statement accompanied
“a U.S. working paper on vessel source
polliution. , .

Statement by Howard W. Pollock,
Subcommittee II, U.N. Seabed Committee,
April 4, 1973. This statement provided
a detailed explanation of the U.S.
fisheries proposal and accompanied U.S.
working paper. on anadromous ana hignly
migratory fisheries. '

Letter to Congressman Donald M. Fraser from
Charles N. Brower, drafted April 11, 1973.
This letter supplies data on the value to the
U.S. economy of certain interests that might
be affected by the law of the sea agreement -
(fishing industry, oil production, deep seabed
manganese nodules, and oil shipments).

~
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Economlc Issues.

Mineral Resources of the Sea heyond
the Continental Shelf, E14449/Add. 1. Prepared by
the U.N. Secretary General, 1968.

Report of the Economic and Technical
Working Group, Ad Hoc Committee to Study
the Peaceful Uses of the Sea-Bed and Ocean
Floor Beyond the Limits of National
Jurisdiction, A/7230. 1968.

Study on the Question of Establishing in Due
Time Appropriate International Machinery for
the Promotion of the Exploration and
Exploitation of the Resources of the Sea-Bed
and the Ocean Floor Beyond the Limits of
National Jursidiction, and the Use of These
Resources in the Interests of Mankind,
A/7622, 1969. 80 pages.

Economic Considerations Conducive to Promoting
the Development of the Resources of the Sea-bed

ang Cucan Ticor Deyend the Limits of Noticnal
Jnriediction in the Fnterests of Mankind,
Preliminary Note By the Secretariat,

A/AC. 138/6. 1969,

Report of the Econcmic and Technical Sub-
Committee U.N. Seabed Committee, A/7622,

1969. . ‘ : -
Study on International Machinery, Report of
the Secretary-General, A/AC. 138/23, 1970.
This study analyze the various types of
international machinery for development of
seabed mineral resources. 63 pages.

Possible Methods and Criteria for the Sharing
by the International Community of Proceeds and
Other Benefits Derived from the Exploitation
of the Resources of the Area Beyond National
Jurisdiction, Preliminary Note by the
Secretariat, A/AC. 138/24.4 1970. 6 pages.
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Report of Economic and Technical Sub- Commlttee,
U.N. Seabed Committee, A/8021, 1970.

Possible Impact of Sceca-Bed Mineral Production
in the Area Beyond National Jurisdiction on
World Markets, with Special Reference to the
Problems of Developing Countries: A
Preliminary Assessment, Report prepared by the
U.N. Secretary-General, May 28, 1971, Aa/AC.
138/36 96 pages. .

Additional Notes on the Possible Economic
Implications of Mineral Production from the
International Sea~Bed Area, Report prepared
by the U.N. Secretary-General, May 12, 1972,
A/AC. 138/73 34 pages.

1)
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3. Reports Prepared by the National Petroleum
Council. '

"petroleum Resources Under the Ocean Floor."
Prepared by the National Petroleum Council,
1969. 107 pages. .

"patroleum Resources Under the Ocean Floor -
Supplemental Report." Prepared by the National
Petroleun Cquncil, March 4, 1971. 63 pages.

Environmental Conservation, the 0il and Gas

- Industries, Volume Two. February, 1972.
Prepared by the National Petroleum Council.
This is a comprehensive study of environmental
conservation problems as they related to or
have an impact on the petroleum industry.
406 pages.

U.S. Enexgy Outlook, A'Report of the National
Petroleum Council's Committee on U.S. Energy

Outlook, December, 1972. This is a comprehensive

studv of the Nation's eneray outlook. 383 vpadges.

Law of the Sea, Particular Aspects Affecting

the Petroleum Industry, May, 1973. Prepared by the

National Petroleum Council. The study considers
the question of navigation in coastal waters and
international straits and the question of
security of investment in overseas and domestic
offshore areas. 90 pages. -
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Issues Concerning Law of the Sea

"Study of Outer Continental Shelflands

of the United States," Prepared by the
Public Land Law Review Commission,

Vols I and II. October, 1968, This

study is a comprehensive overview of the
total system which the Federal Government
has adopted with respect to the continental
shelf of this country. Approximately 1,500

pages.

Report of the SADOF Working Group on the Limits
of National Jurisdiction and the Regime of the
Deep Seabed. December 2, 1968. This inter-
agency study examined various alternatives for
U.S. policy taking into account economic
considerations. 91 pages.

Marine Science Affairs, 1967, 1968, 1969, .
1970 and 197L. Reports of the President to the.
Congress on Marine Resources and Engineering
Development. These reports include a numbexr

of recumiendutlons and analyses oi marine sclence
activities of the Federal Gouvernnent.
Approximately 1,000 pages.

World Subsea Mineral Resources. 1969.

Dr. Vincent E. McKelvey and Frank H. Wang. This
discussion accompanied Miscellaneous Geological
Investigations Map 1-632 which displayed the subsea
mineral resources around the world. -

“ gcience and Environment, Panel Report of the
Commission on Marine Science, Engineering and
Resources. February 9, 1969. This report makes
a comprchensive investigation of the relationship
between ocean science and the environment.

344 pages.

Industry and Technology, Panel Report of the
Commission on Marine Science, Engineering and
Resources, February 9, 1969: This report
concentrates on industry add private investment in
the ocean. 309 pages.

Approved For Release 2001/08/31 : CIA-RDP80B01495R000800120010-0

LR LY 7 = L EC S



Marine Resources and Legal--Political :
Apprcﬂﬁﬂ iﬂﬁ%ﬁ@ﬁﬁ 20030801 QAJEEIEB&BR{ESBQOOSOMZOMO 0
. Panel Report of the Commission on Marine
Science, Engineering and Resources.
February 9, 1969. This report contains
extensive information on marine resources
and international law and institutions.

Our Nation and the Sea: A Plan for National
Action. Prepared by the Commission on Marine
Science, Engineering and Resources. 1969,

This report contains a number of detailed recommen-
dations on actions the United States should

take with regard to the oceans. 305 pages.

"Seabeds LEconomic Implications Study",

prepared by James E. Akins, Department of

State with the assistance of the Departments

of Interior and Commerce. July 12, 1971.

This study was directed primarily at the economic
implications of the U.S. draft seabeds

proposal. 104 pages.

Final Environmental Statement-Proposed 1973
Outer Continental Shelf East Texas General
0il and Gas Lease Sale. Prepaved by Rurean
of Land Management, U.S. Department of the

4~ — Y
Interior, Thic EIC rovicws coritain proposcd

oil and gas leasing on the Outer Continental Shelf
of the United States in light of environmental,
natural resourcgs, mineral, economic and other
factors. Approximately 800 pages.

-
Final Environmental Impact Statement ~ Maritime
Administration Tanker Construction Program -

N.T.I.S. Report Numbexr EIS 730725-F. Prepared by -
the Maritime Admlnlstratlon,Deoartment of
Commerce. This EIS reviews the Maritime
Administration's Tanker Construction Program in
connection with pollution abatement specifications
designed to mitigate adverse environmental effects
which may flow from the construction and

operation of those tankers. Approximately 1,000
pages. .

Summary Petroleum and Selegted Mineral Statistics
for 120 countries, Including Offshore Areas,
Geological Survey Professional Paper 817. 1973.
Prepared by Geological Survey, U.S. Department of the
Interior. The report brings together, in statistical
form, available information on world-wide production,
reserves,. and resources, and certain other data

relevant to some of the principal fuels and minerals
that either are produced or are likely to be produced
from offshore deposits. 149 pages.
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Alternative Rules and Provisions Governing
Exploration and Exploitation of Seabed

Mineral Resources Beyond the Limits of

National Jurisdiction. Law of the Sea Task
Force Regime Working Group. April 24, 1970.
This interagency study concentrated on
alternative regimes and rules for seabed mineral
development. 84 pages.

Regime for Peaceful Uses Working Paper on
International Machinery and Benefits. May 26,
1970. This' study was prepared by an inter-
agency working group which analyzed alternative
models of international agencies for the seabed
and the magnitude and apportionmenit of benefits
which might be anticipated. 60 pages of text
and 90 pages of annexed materials.
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5. Other Publications Concerning Economic Aspects
of the Law of the Sea

Economic Problems and Prospects for exploitation
of the resources of the Sca-Bed and its Subsoil,
December, 1970. Dr. Francis T. Christy. The
study concerns a resource economist's analysis of
the seabed and fisheries interests in the Law

of the Seca negotiations. 35 pages.

"Ferromanganese Deposits on the Ocean Floor."
Edited by Dr. David R. Horn. January 20, 13972.
This report contains a comprehensive survey

‘of the location and genesis of manganese
modules. 293 pages.

"risheries of the United States, 1972", Current
Fisheries Statistics No. 6100, U.S. Department
of Commerce, March, 1973. This report containg
a comprehensive compilation of U.S. and world
fishery resources. '

"Manganese Nodulesdeposits in the Pacific".

e :
Prcocoedings ¢of Sympociwn/Werkshop grconcored

4-1 Tt < 4 3 = Tnwrem v o B B Y TOTTD
b:l' vals Univerxrolily I LDavail., Cctebcry 40, aviao.

This collection of materials covers

distribution of manganese nodules and various
aspects of their development such as land _
based reguircments, envirommental impacts and ind-
ustrial evalvuations of alternative resource
allocation plans. 220 pages. -
.. 7
Who is to Control the Oceans: U.S. Policy and
the 1973 Law of the Sea Conference. John R.
Stevenson. The International Lawyer, Vol. 6,
No. 3, July 1972. This article reviews

U.S. law of the sea policy, including the
rationale behind our position on economic issues
in the oceans. '

United States Ocean Mineral Resource Interests
and the United Nations Conference on the Law of the
Sea. Leigh S. Ratiner and Rebecca L. Wright,

* Phe Natural Resources Lawyet, Vol. VI, No. 1,
Wintexr, 1973. The article concentrates on the
economic interests of the United States in the
context of the law of the sea negotiations.

43 pages. '
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The Economic and Social Effects of the

; Fishing Industry - A Comparative Study,

N’ ' 1973. Prepared by the U.N. FAO Department
of Fisheries. This Study is based to a large
extent on a series of Fishery Country Profiles.
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6. National Security Council Memoranda/Decisions
e -~ NSC-U/SM 54C, March 12, 1970.

Mr. Richardson included two Memoranda to the
President in NSC-U/SM 54C. The first sets out
the issues concerning the seabeds and summarized
the major proposals. The second contained
recommendations by Mr. Richardson outlining
common ground between the agencies.

NSDM 62, May 22, 1970.
- . NSDM 62 established the basic U.S. policy on
: the Convention on the Contlnental Shelf and
Seabeds.

NSSM 125, June, 1971

NSSM 125 was a comprehensive analysis bf_the
- goals and interests of the United States in
- the Law of the Sea negotiations.
NsSpit 122, Suly 22, i371. ] )
. NSDM 122 represented thc President's review of
fa— ' the discussions and options presented in NSSM 125.
It provided authority for the U.S. positions at
the July/August 1971 U. N Seabed Committee
CT ) meetlng '
" NSDM 122: Implementation of U.S. Oceans Poiicy
and Progress of the Law of the Sea Negotiations,
October 14, 1971.

This memorandum was submitted purquant to NSDM 122
and reported on the measures taken in implemen-
tation of NSDM 122 at the July/August 1971 U.N.
Seabed Committee session.

Report bn Implementation and Proposed Modifications
of NSDM 62 and NSDM 122, February 22, 1972

%

This report proposed certhin modifications in
the positions set forth in NSDM 62 and NSDM 122
for the purpose of law of the sea preparatory
negotiations during the March, 1972 U.N. Seabed
Committee meeting.
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NSDM 157, March 13, 1972.

Approved For Release 2001/08/31 : CIA-RDP80B014 00800120010-0
NSDM 157 represented the President's approval
of the Interagency Task Force's February 22, 1972
report and specifically approved changes in the
U.S. position as set forth in NSDMs 62 and 122.

NSDM 157 Report, June 20, 1972.

This memorandum by the Interagency Task Force
contained negotiating recommendations as requested

in NSDM 157 for the July/August U.N. Seabed Committee
Meeting.

NSDM 177, July 18, 1972.

NSDM 177 represented the President's approval of
+the Interagency Task Forces recommendations of
June 20 as the negotiating instruction for the
U.S. Delegation to the July/August, 1972 U.N.
Seabed Committece meeting.

NSDM 177 Report, September 29, 1972.

This memorandum prepared by the Intéragency Task
Force in accordance with N3NDM 177 contained
recommended instructions for the U.S. Delegation

to the 27th U.N, Cencral Ascembly.. A-recport on-

the July/August 1972 U.N. Seabed Committee meeting
was attached. .

NSDM 196, October 31, 1972.

NSDM 196 provided instfuctions for the U.S. Dele-
gation to the 27th U.N. General Assembly. -

Dr. Kissinger's Memorandum of March 16, 1973.

This memorandum endorsed the negotiating plans
recommended for the March/April, 1973 U.N. Seabed
Committee meeting.

June 1, 1973 Memorandum to Dxr. Kissinger, June 1, 1973.

This memorandum contains negotiating recommendations
prepared by the Interagency Task Force as requested
in Dr. Kissinger's memorandwm of March 16, 1973

for the July/August 1973 U.N. Seabed Commlttee
Meeting.
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Aspects of the Law of the Sea

"Foreign Policy Implications of the Energy
Crisis", Hearings Before the Subconmittee
on Foreign Economic Policy of the House
Committee on Foreign Affairs, 92nd Congress,
2d Session (1872). .

"gelected Materials on the Outer Continental
Shelf" Memorandum by Senator Henry M. Jackson
Chairman of the Committec on Interior and
Tnsular Affairs, 91st Congress, lst Session
(1969) 47 pages.

"Oouter Continental Shelf" Report by the
Special Subcommittee on Outer Continental
shelf To the Committee on Interior and
Insular Affairs United States Senate From:
Senator Lee Metcalf, 91st Congress, 2nd
Session (1970) 222 pages.

"the Law of the Sea Crisis"

A Staff Report on the United Nations

Seabed Committee, The Outer Continental
- shelf and Marine Mineral Development,
Prepared at-lhe Request of Heory H. Jachsou,
Chairman Committee on Interior and Insular
Affairs, 92nd Congress, lst Session (1972)
327 pages.

"Science, Technology, and American Diplomacy"
Exploiting the Resources of the Seabed - Pre-
pared by George A. Doumani (Science Policy.
Resecarch Division Congressional Research

Service, Library of Congress) Prepared for

the Subcommittee on National Security Policy

and Scientific Developments of the Committee

on Foreign Affairs, U.S. House of Representatives,
(1971) 152 pages.

"fhe Law of the Sea Crisis an Intensifying
Polarization" A Staff Report on the United
Nations Seabed Committee the Outer Continental
Shelf and Marine Mineral Development. Pre-
pared at the request o# Henry M. Jackson,
Chairman, Committeec on Interior and Insular
Affairs (Part 2) 92nd Congress, 2nd Session
(1972) 57 pages.
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: the Deep Seabed" Hearing before the Sub-

committee on Minerals, Materials, and Fuels
of the Committee on Interior and Insular
Affairs, 92nd Congress, 2nd Session on
$.2801. A bill to provide the Secretary of
the Interior with Authority to promote the
conservation and orderly development of the
Hard Mineral resources of the Deep Seabed,
pending adoption of an international regime
therefore. (1972) 77. pages.

"Law of the Sea"
"Hearing before the Subcommittee on Oceans

and Atmosphereof the Committee on Commerce,
United States Senate, 92nd Congress, 2nd
Session on the Law of the Sea (1972) 137 pages.

"International Conference on Ocean Pollution"
Hearings before the Subcommittee on Ocean

and Atmosphere of the Committee on Commerce,
92nd Congress, 2nd Session on International
Conference on Ocean Pollution (1972) 126 pages.

"1972 Survey of Environmental Activities of
International Organizations" Prepared at

the Direction of Honorabie Warren G. Magnuson,
Chairman for the Use of the Committee on
Commerce United States Senate, 92nd Congress,
2nd Session (1972) 187 pages.

-

* -

Approved For Release 2001/08/31 : CIA-RDP80B01495R000800120010-0



o,

Approved For @ease 2001/08/31 : CIA RDP808014953900800120010 -0
- Tab E

930 CONGRESS T FHWHY gy e 4
1sT Suss10N -"’,"-';5 P ‘,'5 ) £ f% N
Yllo Huladde &g M

IN THE HOUSE OF REDPRYES CI\I’J‘A.’.F].'VI‘)S

Frenvany §, 1073
Mr. Frasur (for Dimself, Mr. Marciann, Me, Fageren, Mo Bizaaar, My
Irixpey, Mr. Zarrocxky, Mr, SmeruiNe, A Thasneron, Mr. Beenaxax,
Mr. Rosexmian, Mr. Brooavizen, Mr.o Ruers, Mro Coxanre, and Mr.

- Moxcax) submitted the following resolution; which was referred to the

Committee on Foreign Ainivs

e i 3:;‘ Q:: [J .51‘ ‘}.:: ‘}W'N?' {i\}:‘ ka?

L A I
‘_'l nbuxu—.‘i‘-’h"l’""‘xsd ” un{ ‘-.-: r.i Ln -gn \3

Whereas the ocenns cover 70 per centum of the carth’s swrface,
and their proper use and developuent are essential o the

United States and to the other commiries of the world; and

Whereas Presidents Nixon and Jolmson have vecoguized the in-

adequacy of existing ocean law to prevent conflict, and have

urged its modernization to assure orderly and peaceful devel-

opment for the henefit of all mankind; .md
Whereas the United States Dralt .‘wcnl)gﬂ I 1'(‘:1(.\' of Nugust 1970
offers a practieal method of Tmplementing these goals; and
Whereas a Law of the Hea Conference is scheduled to convene
in November=December 1973, preceded by two preparatory
meetings of the United Nations Seahed ¢ mmmﬂvc' and

\Y
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this Couference should speedily reach agrecinent on a just

and eflective ocean treaty: Now, thercfore, be it

1 LResoleed, That the ouse of Representatives endorses

2 the following ehjectives, envisioned in the President’s ocean

8 poliey statement of May 23, 1970, and now heing pursucd

4 by the United States delegation to the Seabed Committee

5 preparing for the Law of the Sea Couferenco—

6 (1) protection of the freedom of the seas, beyoud a

7 t\%'é]\'e—mil.é 'L‘.crri{oriul sea, for navigation, communication,

8 and scieniific rescarch, inclading unimpeded transit throngh

9 internalional sirails; |

10 {2) recognition of the following inferuational com-

11 munity rights:

- 12 (a) profection 'frum occan pollution,

3 (b)) asswrance of the integrity of mvestments,

oo (c) subs:l:mﬁ:h s]n.:n‘ing' of revennes, particus™

15 larly for ceononmic assistance to developing coun-

16 trics, | |

17 | (d) compulsory scitlement of disputes, and

]s (e) protection of o(:jgcrV_J',v:";.;'rv(.g{nMu uses of the

19 . 0_9‘(*111513 beyoud the territorial sea, including any céo—

20 nomic mtermediate zone (il agreed upon) ;

21 (3) an cffective International Seabed Authority (o
regulate orderly and just development of the mineral

Approved For Release 2001/08/31 : CIA-RDP80B01495R000800120010-0"
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1'07361_1‘17'(:95 of the deepseabed as the eomon heritage of
mankind, 1»1'({i(,\(:(i|1g the interests both of developing and
of developed conntries; and
(4) conservation and protection of living resources,
with fisheries regulated for maximum sustainable yield,

.w?(h coastal stale mavagentent of coastal and anadro-

mous species, aud international wanagement of snel

nﬁgratory species as {funa,

Snie. 2. The House of ]}(\preso’ntz‘lti\'bs commends the
United States delegation to the Seabed Commiitee prepar-
ing for the Taw of the Sea Confereuce for its excellent work,

....... ¢ work diligen

for carly agreement on an ocean trealy embodying the goals

stated m section 1. {
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TO: Deputy - Secretary Kenneth Rush, The Chairman of
the Undersecretar:es Commlttce

FROM: .Charles N. Brower, The Acting Chairman of the
Q/ ‘Law of the Sea Task Force and Acting Legal Adviser

SUBJECT : Treasury Department Comments of June 15, 1973,
Concerning Law of the Sea

I have reviewed the memorandum of June 15, 1973, from
the Deputy Secretary of the Treasury on the law of the sea
(Tab B) in the light of the Law of the Sea Task Force Report
of June 1, 1973 (Tab A), which contains recommended insgstxruc-
tions for our delegation to the U.N. Seabed Committee meeting
beginning July 2. The Task Force Report received the con-
currence of the Secretary of the Interior, the Actlng Secretary
of Defense (who also forwarded the concurrence for the Joint
Chiefs of Staff), the Chairman of the Council on Environnental
Quality, the Administrator of the National Oceanic and At-

meanmh i o Z\rqm-un'l ctrad 1/\"\ Frr +he NDomnartmant nf Commerce. ag
roYy Thao PHATT . ! :

e T

well as the Departments of State and Transportation and the
National Scionce Foundation. Accordingly, Mr. Moore and T
have coordinated this memorandum and its attachments with all
of those agencies, which have consistently shared the views
expressed herein.

I. Summary and General Considerations —

While this memorandum concentrates on the problem
requiring most urgent resolution, namely the recommendations

on page 6 of the Treasury memorandum, I have attached as

Tab C our preliminary responses to some of the specific
substantive points which are raised in the body of the

» Treasury memorandum. * Tab D is a table of contents to the

supporting cconomic studies and analyses which have been

conducted during the past five years by the Government or
outside the Government, to the extent thosc studies have

been used in our policy formulationsprocess.

¢

The President's Oceans Policy Statement of May 1970,
the comprehensive report upon which it was based, the many
NSSMs, NSDMs, and Presidential as well as other statements
which have followed it, elaborate in considerable detail
our national objectives in the Law of the Sea Conference,
their importance and our wmethods for achieving them. In
essence, the Treasury memorandum qguestions some of these
earlier policy decisions, rather than the recent Task fForce
Report which concentrates on means to implement them. In
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doing SO, it does not consider what our real options are
either in the negotlailons or in the absence of a timely
and successful conference It is my opinion that failure

to carry through with our curlent and recommended po itions
and strategles from the very start of this summer's

session would result in major damage to our oceans interests
in the context of the Law of the Sea negotiations as well

as other contexts. 1In view of the consistent repetition

of those policies by the President, the Secretary of State,
and others, their endorsement this spring by the House

of Representatives by an overwhelming vote, and favorable
action by the Senate Foreign Relations Committee, it would
also have -a serious adverse effect on our strong credibility
in the Law of the Sea negotiations. Even if the adoption

of the Treasury recommendations were the only way to

assure timely re-eévaluation of specific interests, which is
not the case, the price in terms of likely foreign inter-
pretations of our actiens taken mere months before the Law
of the Sea Conference would be unacceptably high. It

‘would be a costly mistake to send signals either of internal

confueion or of a loss of interest in assuring Cnnf@rpnh@
results compatible with our interests.

It is widely accepted that the Law of the Sea Conference
can only succeed if there is a comprehensive settlement of
all the major issues involved. Our ability to protect any
of our interests is, for substantive as well as necotiating
reasons, tied to our positions on the whole range of issues.
Earlier NSSMs and NSDMs have catalogucd and discussed these
interests, but it ig useful to bear in mind that they -include
fundamental military security interests affecting our global
defense posture; fundamental economic security interests
in the movement of energy and other materials and the use of

-the seas as a direct source of encrgy, raw materials and

food; interests reflected by increasing domestic pressures,
which affect our foreign policy, to act unilaterally against

:jSoviet, Japanese, and other fishing vessels off our coast
and with respect to the deep seabed, to act against the

desires of an overwhelming number of countries in the deep
seabeds; avoiding restriction on scientific research in the
oceans that provide the basis for our own and other countries’
abilities to use the oceans in new und more effective ways;
and protection of the oceans from serious degradation in the
not~too-distant future as predicted by prominent scientists
if seaborne commerce and economic development in other
countries as well as the U.S. continue to increase at
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projected levels without adequate environmental control.
With the rapid developnment of technology, our stakes in

the oceans throughout the world are becoming so high that,
in the absence of agreement on an ocean order that
accommodates our interests, we may have to choose between
abandonment of major interests and diversion of significant
military, economic, and political resources to their
protection.

The many conclusions which we have reached during our
five years of negotiations on this subject have been
arrived at after a most thorough analysis of the military
and economic security interests of this nation. They have
been reviewed and adjusted at least twice a year by the
President and senior officials of concerned Departments
‘and agencies. I am satisfied, as are my colleagues who join
‘in this memorandum, that our overall objectives and tactics
have been and continue to be in conformity w1th the best
interests of the United States.

Nevertheless, it is always prudent to reassess our
objectives on a continuing basis and accordingly, it is
wy view that Treasury's general recommendaticn to bogin o
selective review of the economic policy interests affected
by our negotiating position in LOS be accepted, without any
alteration in existing instructions or those requested
for the July/August meeting before or during that meeting.
In.accordance with existing instructions from the President
on the organization for dealing with Law of the Sea matters,
the review suggested by Treasury of the econonic implicauions
of LOS positions should be conducted by the Law of the Sea
Task Force. It will not be practicable or desirable to
conduct such a review in Washington during the summer months
wvhen virtually all personnel connected with the Law of the
Sea negotiations will be in Geneva. For the purposes of
that review, the Task Force should seek the assistance of

-# the White Housc offices concerned with domestic and

~international economic policy. A report would be forwarded
to you well in advance of the Santiago Conference.

While I support the Treasury recommendation for a
selective cconomic study, I and my ¢ollecagues in the other
agencies I have referred to believe that Treasury's
recommendations, insofar as they would affect our negotiating
position at the July/August meeting, should not be adopted.
To do so would entail serious risks of degrading the U.S.
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bargaining position at the very time the Law of the Sea
negotiations are beginning to build the momentum necessary
to achieving an overall political settlement of highly
contentious issues upon which the success or failure of
this Conference will depend.

What Treasury recommends would be seen by other coun-
tries as a change in the President's commitment to help
establish a new and equitable Law of the Sea that would
accommodate the basic interests of all nations. While
the President's Oceans Policy was carefully designed to
protect fundamental United States interests, it was just
as carefully designed to assure that other nations would
view it as an attempt to assist the many newly emerged
States in the world to achieve greater eguality than had
been the case in the previous era of colonial domination.
Those aspects of the President's Oceans Policy such as
revenue sharing and international management of deep seabed
resources which have created this emerging developing .
country view of what they consider to be our enlightened
foreign policy have been repeated in each of the President's
furciyn pulicy messages lucluding the wmeost rocant one :

which was sent to Congress on May 3 of this year.

Even the Soviet Union and those other developed
States which take a more conservative approach toward the
law of the sea than we do, understand that our overall
approach is designed to further carefully coordinated
common navigation interests, and have tried to reinforce
our image for this reason. They will not understand
apparent U.S. withdrawal from a tacit --.although
increasingly explicit -- coordinated negotiating strategy.
- At best, they will regard this as an unwelcome sign of
confusion; at worst they may conclude (despite what we
may say) that in fact we are withdrawing support for our
joint objectives after years of careful building of a
strong working relationship. There is reason to believe
that ultimate Soviet attitudes toward the Conference will
be strongly influenced by their assessment of U.S.
trustworthiness, determination, and skill. We are now
the unquestioned leader of the confidential "Group of
Five" maritime powers (U.S., U.S.S5.R., U.K., France,
Japan), and that leadership would also be badly
prejudiced by failure to speak frankly, thoroughly, and
credibly on the substance of all major issues to that
group. -
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"The Treasury recommendations, if adopted, would imme-

diately cause confusion with regard to the United States

osition in what is widely Yegarded to be one of the most
impoxrtant ‘and complex multilateral negotiations ever to
have been undertaken. It has become apparent that many
developing countries, and particularly the key leaders of
that group, increasingly look to the leadership and
statesmanship of the United States in these hegotiations.
They believe that only the United States will help to

find the kinds of accommodations between themselves and
the Eastern and Western European blocs which will produce
an equitable treaty. This is probably true. If we now
appear to falter in our public negotiating position, the
sudden loss of leadership in these negotiations could have
devastating effects We have not in recent years been
accorded the rcspect of world peacemaker in any major
multilateral negotiation affecting the £undamental interests
of almost every country in the world.

" IT. Specific Comments on the Treasury Recommendations

I now turn to the five points which Treasury recommends
oi1 page 6 of its mwemoranduan.

A. "The primary task of the delegatlon should be
to gain a better understanding of what may be
acceptable to other states and to attemplt to
fathom theJr p051tlon on certain crucial
dssues.
This has been one of the primary tasks of our Dglega—
tion since 1967 when these negotiations began. It is a
process which until quite rccently has not been very
reliable because most countries were stating maximum

". bargaining positions. The bargaining positions of the

majority (coastal developing countries) fall into two
categories on the substantive issues raised by Treasury.
Some would be regarded as unacceptable or undesirable

by all agencies. Others are similar to positions suggested
or implied by the Treasury recommendations, but which we
have thus far strongly resisted. Put briefly, the

majority desires a mostly unrcstrgnned coastal State
control as possible far out to sea in order to control

the activities of the maritime powers and their nationals.
To the extent we might decide at Santiago to eliminate or
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weaken the international restraints we hope to place on
coastal States, continued pursuit of our current policies
will not prejudice our ability to do so, and would in
fact enhance the bargaining value of such "concessions".
As far as can bhe determined, only with respect to the
decp seabeds is our position closer to that of the
developing countriecs than Treasury might believe desirable.
While the deep seabed issue is more fully discussed later
in this memorandum, it should be noted that the issue is
of considerable ideclogical importance to developing
countries and its resolution is unlikely to affect our
energy posture in this century, if ever; U.S. temporizing
would have an explosive effect out of all proportion to
what we might seek to accomplish, and would undoubtedly
invite retaliation on this and other issues.

In this connection, we must bear in mind thét States
will not, and, as intelligent negotiators, cannot normally
indicate final positions on crucial disputed issues until

the negotiations approach their conclusion, which at the

the ond. of the 1874 ~AN ;.'éu_’.j(_)' KNS OF

the Conference. However, as nations approach the Conference
itself, they are stating new positions which are increasingly
responsive to the positions of others and increasingly
reliable indicators of their true positions. Were we to
agree with Treasury's recommendations, we might never know
the extent to which coastal developing countries might in
fact be prepared to accommodate themselves to objectives

our delegation has been instructed to characterize as
fundamental for some years. DMoreover, in order to achieve

a better understanding of the true positions of others,

memaal @ A AL sl T T ba
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-we must do two things. PFirst, we must begin to explore

without commitment potential solutions to major problems.
Second, we must foster a climate in which less important
issues will in fact be resolvead through the process of
negotiation and accommodation. It is precisely for these
reasons and with these objectives in mind that the Law
of the Sea Task TForce submitted its report to you on
June 1, 1973,
¢

If we fail to carry out the actions recommended in
that report from the very start of the July/August meeting,
it is my opinion that we will probably substantially
reduce the chances for successfully achieving our objectives
at a Law of the Sea Conference to the great detriment of
our economic and military interests in this necgotiation.
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B. "Although the U.S. delegation may discuss them

at a general level, it should refrain from intro-
ducing draft art:clns dealing with the continen-
tal margin, révenue sharing, and the functions
and powers of the International Seabed Authority.
Pending further instructions, the delegation's
role in general should be one of collecting

~information and analyzing the various political
‘blocs developing within the Conference."

The comments in number A above are applicable to the
latter sentence. With respect to the specific issues, the
following observations apply:

a. Draft articles on continental margin

The United States Delegation introduced a draft treaty
on the seabeds on August 3, 1970 in pursuance of NSDM 62.
That draft treaty called for the creation of a trusteeship
zone over the continental margin in which both coastal states
and the international organization to be created would have
important roles in connection with resource activity as well
as othcr uses of the area. The President chose from among

. - ' P N 1 a : - P T A (44
. ~ ~e o) » k) 3TN . 2
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several years of exhaustive study and public debate, in
which detailed attention was paJd both to military and
economic security, 1nc1ud1ng in particular the need for
secure sources of petroleum. In his covering memorandum

‘ recommending the solution wultimately chosen, Underx Secretary

Richardson explained that it would give us flexibility to
emphasize the coastal or international elements as the—
negotiations progressed while maximizing the potential
bargaining advantages to us of any such shift.

Our basic negotiating objective was to achieve certain
important restraints on coastal State jurisdiction set
forth in the President's Oceans Policy Statement of May 23,
1970. Our more internationalist trusteeship zone treaty
proposal was a tactical decision designed to give us nego-
tating flexibility so that after two or three years of
negotiation the original President's Oceans Policy would
still be viable. Thus, on August 10, 1972, in a speech
regarded by many countries as a welaome "concession”
by the United States, the head of the U.S. Delegation indi-
cated that the United States could accept virtually completc
coastal State resource management jurisdiction in the
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continental margin subject to the principles enunciated
in the President's Oceans Policy statement. This "con-

cession" was offered only after it had become widely apparent

in the negotiations that there was gcneral support for a
12-mile territorial sea with guaranteced freedom of naviga-
tion in the area beyond it, and this was clearly understood
by others. Unfortunately, however, it seems that the August
10 statement has not yet been clearly understood by all
countries as willingness on our part to abandon the original
trusteeship zone approach in favor of more expansive coastal
State rights subject only to a few limitations. This must
be clarified at once in order to avoid backsliding by thesc
countries toward positions in which they would seek to
control navigation as well as their economic interests in

a broad area adjacent to their territorial seas. Moreover,

-as the Seabeds Committee is fairly close to precise textual

debate and drafting on this issue, we must be able to in-
sure the inclusion of alternative texts reflecting our
current public position; our original articles cannot
serve this purpose. We cannot slow the preparatory pro-
cess without sending very damaging signals, nor can we
rely on others to protect our position since it in part
reflects unique and, in some cases, sensitive interests.
Yhe limitarions on coastal State rights we seek that
are of direct importance to our military and economic in-~
terests are designed to prevent the coastal State from con-
trolling or impeding navigation in areas under its economic
jurisdiction, to require the coastal State to assume obli-
gations to respect contracts with foreign investors for
the exploration and exploitation of hydrocarbons off its
shores, and to ensure that all nations will observe inter-
national pollution standards in the exploration and exploi-
tation of seabed resources designed to protect the oceans
and our own coasts from safety and pollution practices
which may be dangerous. With respect to the last of
these, I would note that pollution resulting from oil
drilling off a foreign country might not only damage
our own environmental- interests, but could also result -
in public reaction adversely affecting our own offshore
0il development program. We have already received, for
example, indications of Congressional concern with Mexican
drilling ncar the border with Texas. Finally, to assure
continuing and effective monitoringe¢and enforcement of

.these restraints on the coastal State, we proposed com-

pulsory settlement of disputes.

. It is now essential to make our position clear by
introducing draft articles which will substitute for those
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on the trusteeship zone which we have already introduced.

These new draft articles can then be evaluated by other
delegations as the new United States package with respect
to seabed resources. Hence, the objectives which these
international restraints on coastal State jurisdiction
would serve -- protection of freedom of navigation, pro-
tection of U.S. oil investments overseas, and protection
of the environment -- would be seriously and unjustifiably
jeopardized by our failure to introduce treaty articles
this summer.

The President's Oceans Policy Statement, subsequent
statements by him and by the Secretary of State in foreign
policy reports to Congress, all statements on the conti-
nental margin by the heads of our delegation, House Resolu-
tion 216 passed on April 2, 1973 (attached at Tab E), and a
virtually identical Senate Resolution which was favorably
reported on June 25, 1973, by the Senate Foreign Relations
Committee, have expressly reaffirmed our willingness to
support a system under which all coastal States share some
revenues from seabed resource development in continental
margin areas under coastal State jurisdiction with the inter-
national community, to be used primarily to promote the
econoiic aGvancement of Geveloping councries. This pro-
pusal allowed us tu influence the developing countries who
regard the existing law of the sea as manifestly unjust to
them, and who realize (wheother or not they wish to share
revenues themselves) that this was an extraordinarily states-

manlike attempt to correct the situation. Even if viewed as

an .offer of unspecified amounts of money in order to protect
our manifold interests in the -law of the sea, it is seen in
sharp contrast to the positions of those who are offering
nothing. It is, in my view, important, if not essential,

to maintain that offer -- not necessarily for its own

sake but because it keeps us in a favorable posture in

the negotiations. Our delegation has used and can use

"this proposal in numerous ways to further many U.S.

objectives related and unrelated to the continental mar-
gin, and it is one reason we have been able to build a
broad consensus of support at home for all our negotiating
objectives, no one of which is popular with all the groups
concerned. - Similarly, it permits us to head off, but

keep alive the threat of, a completely disruptive battle

by landlocked and shelf-locked State® over linits at

least until the negotiations are approaching a satisfactory
conclusion. ‘
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If revenue sharing from the continental margin is
7 included in a final treaty, it will be a de minimus

- financial obligation that we (and other coastal States)
will have assumed as part of a proposed package settlement
that, for our part, protects our vital military and economic
security interests for decades to come. While landlocked
and shelf-locked countries (who have close to a blocking
third) like the proposal, as would be expected, the majority --
the coastal States that are not shelf-locked -- are not at
all happy with it. At the very least, it would be fool-
hardy in this situation to discard a useful proposal in the
negotiations that, in the end, the majority may be willing
to pay a price of direct or indirect benefit to us for
eliminating or reducing to very small proportions. Precise
formulae for revenue sharing provisions, if they are to be
included in this treaty, will probably not be discussed
until much later in the negotiations, but we agree that
we should consider the nature and extent of revenue sharing
as a matter of priority in the course of the study to be
conducted. All that is necessary now is for the United
States to keep this vague and undefined offer alive.
No detailed negotiation on the issue is likely to occur at the
summer session of the Seabed Committce. But, to appear to
go back on the commitment through a failure to reaffirm
ib would sirike directly at the President's credibility
and stature.

b. The international seabed authority -- its
functions and powers.

This will be the principal subject for negotiation
in Subcommittee I, commancing its work on July 2. Sub- .
committee I will devote all of its efforts during the
summer to the elaboration of treaty articles on the :
functiong and powers of the authority. The U.S. has.
-. been, and indeced must be, an active participant in the
process as it has the most immediate interest of all the
" industrial States in deep seabed mining.

With the exception of the Soviet position on the
authority, the U.S. position as reflected in the draft
seabeds treaty of August 1970 is the most conservative
proposal of the ten which are extant. The U.5. proposal,
while elaborate in its detail, giwes to the Authority
the fewest functions and powers under the tightest system
of checks and balances and provides for considerable in-
fluence of industrially advanced countries in the critical
decision-making apparatus of the Authority. Moreover, as
the negotiations progress, it becomes increasingly cleax
that the international Authority will have few functions

g
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of significance in the areas under coastal State economic
Jurisdiction. Thus, the powers and functions of the
Authority will largely be restricted to the deep seabeds
beyond the continental margins. fThere will accordingly be
little if any petroleum in the area it administers. The
exception to this situation will be those few aspects
covered by the international standards we propose where
giving the Authority a few powers in the continental mar-
gin will tend to prevent coastal State assumptions of
jurisdiction for purposes inimical to our own interests
and freedom of navigation.

Were we now to attempt to negotiate treaty articles
on the powers and functions of the International Authority
more restrictive than those which have already been put
forward by our Delegation, the result would seriously
damage all of our negotiating objectives, not only those
relating to the seabeds. The developing countries realize
that the one area in which they can build a new inter-
national organization that is more responsive to their
needs and interests than other existing international
institutions created during the colonial era is in the
deep seabeds. Thus, for them to witness the United
Statec kaclhing down from vhat is alreudy a consarvacive
position, as seen from their perspective, would clearly
cause them to toughen their negotiating stance on other
issues which the United States regards of greater, if
not critical, importance -- such as free transit through
and over international straits.

One of our principal strategies in this negotiation has
been to brecak down the tendency of developing countries in
the United Nations to behave as a bloc. This has been very
difficult to achieve, but most nations are now béginning to
negotiate much more on the basis of their own national
interests. This development gives us maximun opportunity
to succeed in selling our own approach to the Law of the
Sea. It would be most.unfortunate in these negotiations

"to provide radical or politically motivated elements in the

developing country camp with the ammunition to resolidify
bloc thinking. China has been attempting to do this and,
fortunately, has not been successful thus far.

%

c. ' "The U.S. delegation should'not submit draft
pollution control articles at this time, but
rather should attempt to analyze the various
pollution concerns of other nations."
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Subconrmittee III of the Seabed Committce will commence

serious negotiations on pollution articles as soon as

- the summecr session opens on July 2. That Subcommittee
has before it several draft treaties on marine pollution.
These drafts are harmful to the U.S. interests in the
Law of the Sea, particularly frecedom of navigation, and
the negotiations in that Subcommittee are based largely
on them. U.S. negotiators in that Subcommittee can have
virtually no effect on the progress of the negotiations
unless they are authorized to propose alternatives to the
treaty articles under discussion. Failure to do so at this
time would result in a cohesive series of treaty articles
on the question of marine pollution being sent to the
Santiago Conference which would substantially jeopardize
military and commercial navigation between 12 and 200
miles from the coast of all nations and which would be
completely inconsistant with the decisions in NSDM 177
of July 18, 1972. The positions of other maritime powers
are either too inflexible or too ambiguous to have a
significant ameliorative affect. P

The position expressed by Treasury officials in
discussions of the vessel pollution issue, and at least
implicd in the Treasury memorandum, 1s substantlally
the same as that taken by the coastal States. It amounts

) to support for a coastal State pollution control zone

" which, in the context of this negotiation, would probably
be at least 200 miles wide. This indeed may well be the .
result unless we make a major effort to resolve it. It
is w0 completely inconsistent with the most fundamental
premises upon which we have been negotiating -- freedom-
of navigation and overflight beyond a 12-mile territorial
sea and free transit through and over international
straits -- that anything but the most vigorous and care-
fully constructed U.S. opposition could create irrepar-
able damage to the entire possibility of a treaty we
could ratify. o

First, the right to establish pollution standards
for vessels is in effect a right to control navigation.
In the hands of even the least skillful of lawyers, it
quickly becomes the functional equivalent of a territorial
sea. All a coastal State need do to-impede navigation and
force ships out, or force other conc%ssions, is establish
impractical standards under the guise of pollution prevention.
Standards for potential radioactive pollution could cripple
our nuclear fleet. Unreasonable standards for potential
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0il pollution could cripple tanker traffic. At least
half the Mediterranean would be under the “"pollution"
control of Arab States with a 200-mile zone. Presumably
a heavy political or economic price will be expected

for looking the other way or permitting alternative solu-
tions, and we will usually be the ones expected to pay.
It is argued that at least one of Canada's motives in
declaring a pollution control zone in the Arctic was to
make a tanker route through the Northwest Passage from
Alaska a sufficiently difficult or expensive alternative
to a pipeline across Canada. It is argued that she is
now using similar techniques to encourage oil refinery
construction in Canada rather than Eastport, Maine. A
Canadian west coast pollution zone would cover the tanker
routes from Alaska to Washington, Oregon, and California.

Tankers from the Persian Culf to the U.S. and Europe
as a matter of practice travel within 200 miles of South
Africa. The domestic and interndtional ramifications of
South African "pollution" control over our 0il supply are
enormous. South Africa is now considering unilateral
assertion of such control. If coastal State pollution
control extended even a little further than 200-miles, the
presence of small islands would force those same tankers
to travel through pollution control zones of Brazil or
several West African States. There are hundreds of other
examples. We must oppose this result for the same reason
we oppose a broad territorial sea and the "option" to
declare a broad territorial sea. '

Second, even if we should be willing to rely on ~
the goodwill of coastal States around the world to apply
pollution control standards only for the purpose of pre-

_venting pollution -- which we clearly should not be ~-
‘separate standards would create an enormous economic burden

on shipping. Vessel construction standards are a recognized
necessity for adequate pollution control but allowing every
coastal State to establish such standards would have the same
result as allowing eyery State in the U.S. to establish
separate construction standards for a transcontinental
railroad. We share Treasury's desire to avoid unnccessary
economic burdens on shipping. We believe the only alter-
native to vigorous U.S. pursuit offcurrent and recommended
positions will be pollution zones that create precisely

such burdens of potentially monstrous proportions. After
years of chaos, the only possible solution would be agree-
ment on uniform international standards -- the position
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Treasury now questions. Even Canada ~- the originator

of the pollution zone concept --— recognizes this and pro-
poses strong international standards as the primary system,
with residuval rights for a coastal State to act if the
international standards are not high enough. She argues
that the residuwal coastal State right is necessary to
force the maritime powers to agree to high enough interna-
tiocnal standards to head off conflicting coastdl State
standards -- precisely the result Treasury apparently

fears most.

Third, no deygree of jurisdiction off our own coasts
could adequately protect our shores or coastal areas.
Pollution in the oceans is widely distributed by winds
and currents. In the absence of uniform international
standards, inadequate regulation by a developing country
neighbor could result in pollution of our coasts; and
inadequate controls by developing countries generally
could irreversibly damage the oceans' life processes.

- Fourth, the U.S. does not have a realistic "option"
to apply low standards itself. Domestic environmental
concerns have resulted in a situation where MARAD estimates
we Wwill be applying among the highest standards in the world
to new tankers constructed in the U.S. TFederal legisla-
tion, and Supreme Court decisions regarding the rights of
our States to fix their own higher standards, will result in
the application of very high standavds to all vescels
using our ports. Thus, the issue is not whether we will
pay some cost for environmental control, but whether our
ships and our trade will be the only ones to bear such
costs. To the extent Treasury wishes to control our trade,
our proposals for a flag State and port State right to fix
higher standards embody such control, and in view of the
attitudes of the American people, that is a politically

' necessary "option" to retain. An option to control shipping
©Off our coast between .third States would at most affect the

trade of a few neighboring countries that are hardly our
major economic competitors, and the most important of
which, Canada, is likely to impose at least as high stan-
dards as we do anyway.

Fifth, international standards'regarding vessel
pollution are unlikely to be stricter than those we would
impose unilaterally nor will they burden the .American
consumer (sece Tab C, paragraph 4). Our difficulties
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- have been in getting the shipping States to accept and

enforce strict enough standards. Nevertheless, we agree

that there must be an adequate balance of interests reflected
in the procedures by which international standards are
adopted to prevent unreasonable results, and this is in

fact the position taken in the Task TForce report.

In summary, it is of fundamental importance to our
basic military, economic, and environmental security
that we negotiate actively and well to defeat unacceptable
coastal State discretion regarding pollution controls, and
that we do so in a way that does not give the false im-
pression at home or abroad that our opposition to coastal
state control is in fact opposition to strong environmental
control. To accomplish this we will need to come into
Subcommittee III promptly at the beginning of the summer
session with proposals for treaty articles which meet
the legitimate concerns of coastal States about pollution
off their coasts, but which do not permit coastal States
to have the power to prescribe standaxds. This position
is not only endorsed by those departments and agencies
concerned with maritime transportation but is strongly
endnrsed bv the Council on Environmental Quality. by
all or the important public interesl and environmental
groups which have spoken publicly on the Law of the Sea and
by the U.S. petroleum industry. Our precise proposals and
positions upon which we seek authorization to table treaty
articles were included in the Task Force report and I re-
affirm the importance of obtaining authorization to pursue
those policies. . '

-

. -
D. "During public and private discussions with
foreign representatives, and in any working
papers, the U.S. delegation may discuss in :
general terms but should refrain from elaborat-
ing upon revenue sharing, the International
Authority, and additionally, those Stevenson
points relating to unreasonable interference,
pollution control, and revenue sharing -- pend-
ing subsequent instructions to the delegation.™”

All of these points have been t?oroughly discussed

ander A and B above. . ¢

E. "It is anticipated that further instructions
based on the selective review of economic
issues raised in this memorandum can be pro-
vided to the delegation by mid-to-late July."
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I have already explained my views on the necessity
for our delegation to pursue existing and proposed
instructions vigorously from the start of the July 2

L meeting. Most Law of the Sea Task Force reports con-

taining negotiating positions have taken at least one
or two months of preparation and study by our most
competent personnel, who maintain constant contact with
a variety of bureaus in their respective agencies. The
last one did, and no suggestion of dissent (normally
requiring the preparation of ‘options) was made until
the deadline for its submission, and then without ex-~
planation. The agencies interested in this subject are
sending most of their officials concerned with the Law
of the Sea, including senior officials, to Geneva. They
recognize, as I do, that the last scheduled preparatory
session before the Conference is of critical importance.
It would be highly undesirable to recall these people,
to attempt to formulate instructions without them, to
divert their attention in Geneva from full time pursuit
of our - objectives, or to leave them in limbo.

In summary, I believe overriding considerations of
military and economic security interests, as well as foreign
policy interests which go to the very heart of our role in
the international community, would be jeopardized if the
TLcasuyy Depal biwent's recomnendations were accepted.

e Attachments

(1]

Tab A ~ LOS Task Force Report, June 1, 1973
Tab B -~ Department of Treasury Memorandum

Tab C - Preliminary Argumcents on Substance -
Tab D - Listing of Past Studies .
Tab E - H.R. 216
~Drafted: L/OA:BHOxman:jv '«
' ext. 21700, 6/26/73
Clecarances: L - Mr. Moore IO/UNP ~ Mr. Eskin
S/FW-COA - Mr. Brittin NEA/RA - Mr. Chase
AT PM/ISO - Capt. DeWenter EBR/ORF/FSE -~ Mr. Whitman
[ 7 EUR/CAN - Mr. Thomson SCI/EN - Mr. Salmon
\\j} ARA/BP -~ Mr. Pringle (subs)
A AF/RA - Mr. Navez . S/PC - Mr. Grove (info)
4 H -~ Mr. MacKenzie (subs$ EA/RA - Mr. Bennett
I EB/TT/MA ~ Mr. Bank (info)

" I0/TRC - Mr. Grip DOD - Mr. Dugger
Conmmerce - Mr. Taft Interior -~ Mr. Ratiner
Transportation - Capt. Yost
CEQ - Mr. Cook NSF - Mr. Wulf
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MEMORANDUM FOR: Director of Central Intelligence

THROUGH , : Deputy Directbl.' for Intelligence
Director of Basic and Geographic Intelligence

SUBJECT : Agency Activities Related to the Law of the
Sea Situation

1. Background to Current Law of the Sea Activities. The law
of the sea has become a major area of international confrontation and
negotiation. The basic tenet of freedom of the seas that for centuries
governed the activities of men and nations has since 1945 been challenged
from several directions, and international procedures for adopting new
laws to the quickly growing needs of the future are under severe strain.
International conferences in 1958 and 1960 which sought to codify the
law of the sea did not succeed in fixing the limits of territorial sover-
eignty nor did they seriously consider the deep seabeds or marine
pollution. Consequently, extreme unilateral claims and unrestrained
seaward extension of national interests have emerged, stimulated not
only by a new nationalism, but also the real or expected capabilities of
modern technology, The situation is further complicated by the growing
concern over the degradation of the marine environment and the rising
expectations of the developing nations who look upon presumed ocean
riches as a unique opportunity to challenge the political and economic
hegemony of the developed nations.

2. In December 1970 the United Nations decided to convene in

1973 a comprehensive Conference on the Law of the Sea. This decision
was the result of three factors. First, the US had been exploring the
possibility of a new conference aimed at fixing the breadth of the terri-

i torial seas, guaranteeing rights of paséage through and over straits,
and providing preferential fishing rights on the high seas for coastal
tes. At the same time the UN Seabeds Committee had been debati

toplc of extrcme interest to the developing nations -- the possibility
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of a new regime for the seabed, with equitable sharing of the benefitsj -
deemed to be the "Common Heritage of Mankind, ' Finally, the '

to question the traditional law of the sea, which they feel was devel-~ ;
oped without their participation and is heavily weighted in favor of the '
traditional maritime powers., Hence, the Seabeds Committee was |
expanded to 86 (now 91) nations and assigned the task of preparing for
the new Law of the Sea Conference with a mandate to cover all aspects
of the subject,

3. . Thus far the Seabeds Committee has met in three 5-week
sessions (the fourth is currently underway in Geneva) and, at best,
their progress in preparation for the Conference has been slow., The
biggest obstacle has been getting the nations or groups of nations with
strong and divergent views to agree on a list of items that would form
a basis for further discussion. Most controversy centers around three
basic issues: (a) the right of free transit through or over international
straits; (b) the rights of states to the resources that lie off their shores;
and (c) the legal regime for controlling marine pollution of the high seas.
If the current Seabeds Committee session fails to make substantial
progress on these issues the 1973 Conference will very likely be delayed.
Most nations, however, fear such delay because unilateral actions and
regional arrangements in the interim would be prejudicial to a final
agreement. One such action feared by the developing nations is the
Meétcalf Bill (S-2801 -~ in committee in the US Senate) which provides
interim legislation authorizing deep sea mining, protection of invest-
ment, etc., for US mining interests in the outer continental shelf area.
Even if the Seabeds Committee should resolve its immediate problems,
the Law of the Sea Conference -- 1f held -~ is still likely to be a long -
and arduous affair. :

) 4. CIA Involvement. Although the Agency has long had an
interest in, and reported on, sea.boundaries and the ocean environment,
particularly as they relate to military and intelligence operations, and as
a potential source of international discord, it was not until the late 1960's
that any appreciable attention was focused on the broad and impending
law of the sca issues per se. Agency participation in the growing inter-
agency effort, though relatively small, has been concentrated in three

general areas: (a) support to the Interagency Law of the Sea Task Force;

(b) review and comments at the NSC staff level on several of the oceans

policy studies for the White House; and (c) preparation of selected intel-

ligence memoranda and weekly articles on the law of the sea and related
topics,
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5. Law of the Sca Task Force. - CIA was designated an ad hoc
member of the Working Group of the Interagency Law of the Sea Task
Force in May 1970 and OBGI has furnished a representative since. The
Task Force, created by an executive directive in Januvary 1970, is
charged with preparing and maintaining a coordinated government posi-

" tion on law of the sea issues and in carrying out bilateral and multilateral
negotiations of the approved US positions on those subjects. Chaired by
the State Department Legal Adviser, the Task Force's regular member-
ship includes representatives from Defense, Justice, Interior, Commerce,
Transportation, the National Security Council, the National Science
Foundation, and the Marine Council.

6. An early project in which the Agency participated was the
creation of the Law of the Sea Data Bank for use in research support
of policy papers and international negotiations. This year selected
marine topics from the Data Bank have been incorporated into the NIS
Factbook. In direct support of the US negotiators at the meetings of the
UN Seabed Committee the Agency (CRS) has prepared

25X1B

25X1B Recently, OBGI
ave provided tactual information to special study groups of the
Task Force which are preparing reports on the critical straits of the
e world, and attitudes and positions of the various countries on the impor-
tant law of the sea issues.

7. Support to the National Security Council. A major interagency

. law of the sea effort within the NSC structure occurred last year with the
preparation of a monumental study on the US Oceans Policy, which was
in response to National Security Study Memorandum 125. Included in
the study was a comprehensive treatment of all the important law of the sea
policy issues, proposals of ways to achieve overall US objectives, and guide-
lines for US participation in the UN Seabeds Committee meetings. As a
full member of the ad hoc group which prepared the study, CIA participated
in the many discussions on the substantive law of the sea issues and sub-
mitted several working papers.

8. Evident throughout the sessions was the diversity of ocean policy
interests. The Department of Defense, which played a leading role in =
the sessions, cleazly opposes any kind of seaward extension of coastal
state authority as a threat {0 freedom of the seas, to free passage through
international straits, and to use of the continental slopes for the installation
of monitoring devices. DoD tends to advocate the application of pressure,_ﬁi
economic or otherwise, on the troublesome nations in order to gaina
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better bargaining position or prevent further crosion of our rights in
the event of an unsuccessful Conference., Commerce and Interior,
while recognizing DoD concerns, favor broad coastal rights and seek for |
American industry safeguards in any future seabed activity beyond the
area of national jurisdiction (American industry, major parts of Congr ess| ~
and a large section of the bar apparently felt that the initial US seabeds !
proposal was a ''giveaway''). The State Department, intent on preventigg,_&
international conflicts (some of which are invited by the vaguely worded

maritime conventions of the late 1950's)’ and worried about the difficulty

of obtaining bilateral agreements on maritime issues, strongly supported

i
CIA area specialists had reservations about using pressure on the Latin
American nations claiming 200 mile territorial waters for fear of further |
hardening their positions in the negotiations. In addition to assessing } -
the reaction of specific foreign countries to new US tactics, CIA also

focused on the effect that changing maritime laws will have on military

and intelligence activity of both the US and its rivals, and the development

of accurate statements of the.economic and geographic factors involved. ™

9. A significant side effect of the Agency's participation in the
response to NSSM-125 was the deepening of our knowledge of and an
appreciation for the growing international law of the sea problems.

During the NSSM exercise, OBGI conducted numerous informal briefings
of pertinent Agency components and solicited full coordination and support.
Some components knew very little about the law of the sea issues and
expressed surprise that the "territorial sea business' covered such a
broad and important spectrum of international activity, Others were
aware of such topics but had no appreciation as to how the Agency might
fit into the picture. Only OCI and OBGI had people who regularly followed
the subject. OCI regularly reports on UN law of the sea activity in the
CIB and Weekly Summary. OBGI has issued reports on critical law of
the sea problems such as the Strait of Malacca, the East China Sea, and
the Mediterranean Sea.

10. Intelligence Production. Since last summer the volume of
Agency activity has increased. Area desk interest in OCI is evidenced
by the timely production of an IM titled Latin America Ocean Nationalism:
The 200-Mile Limit, which was commended by Under Secretary of the
Navy John Warner (now Secretary of the Navy) during his visit with
General Cushman last September., OBGI prepared a CIB item on the
Italian-Tunisian seabed controversy and several important graphics for
the Law of the Sea Task Force were produced jointly with State/INR.

4.
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R OBGI currently has a new memorandum on the Strait of Malacca .
nearing publication. A kecen interest is now being shown by OSR and Tl
certain elements of DDS&T in the effects that new international accords P,
and seabed commercial ventures might have on specific technical collec-
tion operations. Because of a generally hea
information through diplomatic channels,

inflow of law of the sea

25X1C

25X1C CRS has sharpened its intake and retrieval

system on law of the sea topics and on two occasions has provided timely

biographic profiles on foreign personalities at the Seabed Committee
meetings. |

11. On-going negotiations at the UN and the ocean debate underway
around the world will have far-reaching economic, strategic and political
implications for our country. Policymakers and negotiators therefore
will continue to need analyses on a variety of law of the sea and related
topics from the various government departments, including the intelli-
gence community. We envision that this effort will require:

a. Appraisals of foreign attitudes and intentions on the
law of the sea negotiations.

b. Additional geographic studies on specific problems
i such as archipelago claims, straits, and the role of small
islands in jurisdictional disputes.

c. Assessment of the international situation that would
evolve in the event the 1973 Conference fails.

d. ‘Prospects for the discovery and recpvery of essential
minerals from the oceans with or without international accords.

25X1B

f. Graphic support with maps, charts, and diagrams
showing important aspects of the world law of the sea situation.

25X1A

CIA Representative on the eragency
- Law of the Sea Task Force
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